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OPINION

The defendants, Tony V. Caruthers and James Montgomery, were each convicted of first
degreemurder for killing Marcellos* Cello” Anderson, his mother Delois Anderson, and Frederick
Tucker in Memphis in February of 1994.* All of the victims disappeared on the night of February
24, 1994. On March 3, 1994, their bodies were found buried together in a pit that had been dug
benesth acasket in agravein aM emphis cemetery.?

The Guilt Phase

The proof introduced at the guilt phase of thetrial showed that one of the victims, Marcellos
Anderson, was heavily involved in the drug trade, along with two other men, Andre* Baby Brother”
Johnson and Terrell Adair.® Anderson wore expensive jewelry, including a large diamond ring,
carried large sums of money on his person, and kept aconsiderable amount of cashin the attic of the
home of his mother, victim Delois Anderson. When his body was discovered, Anderson was not
wearing any jewelry and did not have any cash on his person. Anderson was acquainted with both
defendants, and he consdered Carruthers to be a trustworthy friend. The proof showed that
Anderson’ s trust was misplaced.

In the summer of 1993 Jimmy Lee Maze, Jr., a convicted felon, received two letters from
Carruthers, who wasthen in prison on an unrelated conviction. Intheletters, Carruthersreferred to
“amaster plan” that was “awinner.” Carruthers wrote of hisintention to “make those streets pay
me” and announced, “everything | do from now on will be well organized and extremely violent.”
Later, in the fall of 1993, while incarcerated at the Mark Luttrell Reception Center in Memphis
awaiting his release, Carruthers was assigned to a work detail at a locd cemetery, the West
Tennessee Veterans Cemeery. At one point, as he helped bury a body, Carruthers remarked to
fellow inmate Charles Ray Smith “that would be agood way, you know, to bury somebody, if you're
going to kill them. . . . [I]f you ain’t got no body, you don’t have a case.”

Smith alsotestified that he overheard Carruthersand Montgomery, who alsowasincarcerated
at the Reception Center, talking about Marcellos Anderson after Anderson had driven Carruthers
back to the Reception Center from a furlough. According to Smith, when Montgomery asked
Carruthers about A nderson, Carrutherstold him that both A nderson and “Baby Brothe” Johnson
dealt drugs and had a lot of money. Carruthers said he and Montgomery could “rob” and “get”
Anderson and Johnson once they were released from prison.

1They were also eachconvicted of three counts of especially aggravated kidnapping and one count of especially
aggravated robbery of Marcellos Anderson.

2 . . .
James Montgomery’s younger brother Jonathan Montgomery was also charged on all countsinvolved in this
case. However, several months prior to trial, Jonathan M ontgomery was found hanged in his cell in the Shelby County
jail.

3Neither Delois Anderson nor Frederick Tucker wereinvolved in the drug trade.
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When Carruthers was released from the Department of Correction on November 15, 1993,
heleft the Reception Center with Anderson. Carruthersaccompanied Anderson to Andre Johnson’s
house, and received agift of $200 cash from Anderson, Johnson, and Terrell Adair, who was present
at Johnson’ s house.

One month later, on December 15, 1993, Smith was released from the Department of
Correction. Upon his release, Smith warned Anderson and Johnson of Carruthers and
Montgomery’ s plans to “get them.” According to Smith and Johnson, Anderson did not take the
warning or the defendants’ threats seriously.

In mid-December 1993, Maze, his brother and Carruthers were riding around Memphis
together. They cameupon Terrell Adair’ sred Jeep on the street in front of Delois Anderson’shome
where adrive-by shooting had just occurred. Adair had beeninjured in the shooting and wasin the
hospital. Jonathan “Lulu” Montgomery, James Montgomery’s brother, was at the scene of the
shooting, and he joined Carruthersin the back seat of Maze's car. According to Maze, Carruthers
remarked to Jonathan that, “it would be the best time to kidnap Marcellos,” and Jonathan asked,
“which one Baby Brother or Marcellos?” Carruthersthen nudged Montgomery with his elbow and
said “it” was going to take place after James Montgomery was released from prison. About two
weeks later, on December 31, M aze saw Carr uthers loading three antifreeze containers into a car,
and Carruthersindicated to Maze that the containers were filled with gasoline.

On January 11, 1994, James Montgomery was released from prison. After his release,
Montgomery told “ Baby Brother” Johnson that he, not Johnson, wasin charge of the neighborhood.
Montgomery said, “ 1t wasmy neighborhood beforel left, and now I’ m back and its my neighborhood
again.” Montgomery asked Johnson if he wanted to “go to war about this neighborhood.” When
Johnsonsaid, “no,” Montgomery replied“Y ou feeling now likel’ m about to blow your motherf-----g
brainsout” and “you all need to get in linearound here or we' re going towar about this.” Near the
end of January or the first of February 1994, Johnson and Adair saw the defendants sitting together
in an older model grey car down the street from Johnson’s mothe’s home. It was late at night,
between 11 p.m. and 1 am. When the defendants approached Johnson and Adair, Montgomery
asked why they thought he was trying to harm them. Montgomery told them, “L ook, | told you, we
ain’'t got no problem with nobody in this neighborhood. We already got our man staked out. If we
wanted some trouble or something, we got you right now. We'd kill your whole family.”
Confirming Montgomery’ s statement, Carruthers told them, “We already got our man staked out.
Youadl right. If it’sany problem, we'll deal withit later.” Montgomery explained that he intended
to take the “man’s” money and drugs, and said, “if the police didn’t have no body, they wouldn’t
have no case.”

OnFebruary 23, 1994, Marcell os Anderson borrowed awhite Jeep Cherokeefrom hiscousin,
Michael Harris. Around 4:30 on the afterncon of February 24, 1994, witnesses saw Marcellos
Anderson and Frederick Tucker riding in the Jeep Cherokee along with James and Jonathan
Montgomery. About 5 p.m. that day, James and Jonathan Montgomery and Anderson and Tucker
arrived in the Jeep Cherokee at the house of Nakeita Shaw, the Montgomery brothers cousin.
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Nakeita Shaw, her four children, and Benton West, also her cousin, were present at the house when
they arrived.

The four men entered the house and went downstairs to the basement. A short time later,
James Montgomery came back upstairsand asked Nakeita Shaw if she could leavefor awhile so he
could “take care of some business.” Nakeita Shaw told West that she thought “they” were being
kidnapped, and then she | eft the housewith West and her children. West agreed to care for Nakeita
Shaw’ s children whil e she attended a meeting.

When Nakeita Shaw returned home after the meeting, she saw only Carruthers and James
Montgomery. Montgomery asked her to go pick up her children and to “stay gone alittle longer.”
Nakeita Shaw returned home with her children before 10 p.m. The Jeep Cherokee was gone, but
James Montgomery and Carruthers were still present at her home. Montgomery told Nakeita Shaw
to put her children to bed upstairsand remain there until hetold her hewasleaving. Sometimelater,
Montgomery called out to Nakeita Shaw that he was leaving. She returned downstairs and saw
James Montgomery, Carruthers, and the two victims, Anderson and Tucker, leave in the Jeep
Cherokee. Prior totrial, Nakeita Shaw told the policethat Anderson’ sand Tucker’ shandsweretied
behind their backswhen they left her house. While she admitted making this statement, shetestified
at trial that the statement was false and that she had not seen Anderson’s and Tucker’s hands tied
when they left her home*

Inthemeantime, around 8 p.m. on February 24, L aventhiaBriggstel epghoned her aunt, victim
DeloisAnderson. When someone picked up thetelephone but said nothing, Briggshung up. Briggs
called “acouple of moretimes’ but received no answer. Briggs was living with Delois Anderson
at the time and arrived at her aunt’s home around 9:00 p.m. Although Delois Anderson was not
home, her purse, car, and keyswere there. Food left in Anderson’ s bedroom indicated that she had
been interrupted while eating. Briggs went to bed, assuming her aunt would return home soon. A
co-worker, whom Delois Anderson had driven home around 7:15 p.m., wasthe | ast person to have
seen her dive.

Chris Hines, who had known the defendants since junior high school, testified that around
8:45 p.m. on February 24, 1994, Jonathan Montgomery “beeped” him. Jonathan said, “Man, an----r
got them folks.” When Hines asked, “What folks?” Jonathan replied, “Cello and them” and said
something about stealing $200,000. Jonathan then indicated that he could not talk more on the
telephone and arranged to meet Hinesin person. Jonathan arrived at Hines home at about 9:00p.m.
and told him, “Man, we got them folks out at the cemetery on Elvis Presley, and wegot $200,000.
Man, an----r had to kill them folks.” At that point, James Montgomery “beeped in” andtalked with
Jonathan. When thetelephone call ended, Jonathan asked Hinesto drive him to the cemetery. Hines

4Nakeita Shaw had also told the police before trial that she had been afraid for her life and that James
Montgomery had threaened her after the investigation of this case began, stating that if he had to die for something he
did not do, then “all of us needed to die.” At trial, on cross-examination, she denied being afraid of James Montgomery
and said it was her involvement in this case that frightened her.
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refused, but he allowed Jonathan to borrow hiscar, which Jonathan promised to retum in an hour.
When the car was not returned, Hines called James Montgomery’ s cdlular telephone at around 11
p.m. James told Hines that he did not know where Jonathan was, that Jonathan did not have a
driver’s license, and that the car should be returned by 4 am. because Jonathan was supposed to
drive James to his girlfriend’ s house.

The Jeep Cherokee that Anderson had borrowed was found in Mississippi on February 25
around 2:40 am. It had been destroyed by fire. About 3:30 am., after he was informed of the
vehiclefireby lawenforcement officials, Harristel ephoned Del oisAnderson’ shome, and L aventhia
Briggs then discovered that neither her aunt Delois nor her cousin Marcellos had returned home.
Briggsfiled amiss ng person report with the police later that day.

TheMontgomery brothersand Carruthersdid not return Hines” car until approximately 8:30
a.m. on February 25. The car wasvery muddy. Hines drove James Montgomey and Carruthersto
Montgomery’s mother’s home and then drove away with Jonathan Montgomery. That morning
Jonathan, whom Hines described as acting “paranoid” and “nervous,” repeatedly told Hines that
“they had to kill some people.” About two hourslater, James Montgomery and Carrutherscameto
Hines' home looking for Jonathan. Hines advised Carruthers and James Montgomery that he was
celebrating his birthday, and he asked James Montgomery to give him a birthday present. James
agreed to give Hines twenty dollars after he picked up his paycheck, and James also agreed to have
Hines' car washed immediately as a birthday present.

Hines, theMontgomery brothers, and Carruthersdroveto acarwash, and James M ontgomery
paid an unidentified elderly man to clean the car. The man cleaned the interior of the car and the
trunk of thecar. Neither Carruthersnor James M ontgomery supervised the cleaning of thecar. After
Jonathan Montgomery abruptly left the carwash, Carruthers and James Montgomery asked Hines
what Jonathan had told him, but Hines did not tell them. Several days later James Montgomery
cameto Hines' home and offered Hines an AK-47 assault rifle because Montgomery said he had
“heard that Hines was into it with some people on the street.” James Montgomery told Hines the
riflehad “blood on it.” Hinestestified that he interpreted this statement to mean that someone had
been shot with the weapon.

On March 3, 1994, about oneweek after a missing person report was filed on Ddois and
Marcellos Anderson, Jonathan Montgomery directed Detective Jack Ruby of the Memphis Police
Department to the grave of Dorothy Daniels at the Rose Hill Cemetery on Elvis Presley Boulevard.?
Daniels grave waslocaed six plots away from the gravesite of the Montgomery brothers' cousin.
Daniels had been buried on February 25, 1994. Pursuant to a court order, Daniels casket was

5AIthough the jury did not hear proof about why Jonathan Montgomery directed Detective Ruby to the grave,
the record of pre-trial and jury-out hearings reflects that the investigation had focused upon the Montgomery brothers
because they were seen with two of thevictims around 5:00 p.m. on the day of the murders. When thepolice questioned
Jonathan Montgomery, he gave conflicting statements, but eventually directed Detective Ruby to the grave where the
bodies wereburied.
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disinterred, and the authorities discovered the bodies of the three victims buried beneath the casket
under several inches of dirt and a single piece of plywood.

An employee of the cemetery testified that a pressed wood box or vault had been placed in
Daniels' grave during working hourson February 24 and that it would have taken at | easttwo people
toremovethebox. Daniels casket had been placed inthe graveinsidethe box on February 25, and,
according to Dr. Hugh Edward Berryman, one of the forensic anthropol ogists who assisted in the
removal of the bodies from the crime scene, therewas no evidence to suggest that Daniels casket
had been disturbed &ter shewasburied. Thus, it can beinferred that the bodiesof the three victims
were placed in the grave and covered with dirt and a piece of plywood prior to the casket being
placed in the grave.

Dr. O. C. Smith, who hel ped removethe bodiesfrom the grave and who performed autopsies
on the victims, tetified that, when found, the body of Delois Anderson was lying at the bottom of
the grave and the bodies of the two male victims were lying on top of her. The hands of all three
victims were bound behind their backs. Frederick Tucker’s feet were also bound and his neck
showed signs of bruising caused by aligature. A red sock was found around Ddois Anderson’s
neck. Marcellos Anderson was not wearing any jewelry. Dr. Smith testified that Delois Anderson
died from asphyxia caused by severd factors: the position of her head against her body, dirt in her
mouth and nose, and trauma from weight on her body. Frederick Tucker had received a gunshot
wound to his chest, which would not have been fatal had he received medical care. He had also
suffered injuries from blunt trauma to his abdomen and head resulting in broken ribs, a fractured
skull, and aruptured liver. Dr. Smith opined that Tucker was shot and placed in the grave, where
the force of compression from being buried produced the other injuries and, along with the gunshot
wound, caused hisdeath. According to Dr. Smith, Marcellos Anderson had been shot three times:
acontact wound to hisforehead that was not severe and two shotsto his neck, one of which wasalso
not serious. However, the gunshot causing the other neck wound had entered Anderson’ s windpipe
and severed his spinal cord, paalyzing him from the neck down. This wound was not
instantaneously fatal. Anderson had also suffered blunt trauma to his abdomen from compression
forces. Dr. Smith opined that each victim was alive when buried.

Defendant James Montgomery presented no proof. Carruthers, actingpro se, called severa
witnesses to rebut the testimony offered by the State, primarily by attacking the credibility of the
State’ s witnesses.

A health administrator at the Mark Luttrell Reception Center testified that, because of an
injury to hisarm, Carruthers had been given ajob change on October 6, 1993, and had not worked
at the cemetery after that date. Another official at the Reception Center testified that Carrutherswas
not released on furlough after Montgomery arrived at the Reception Center on November 4, 1994.
This proof was offered to impeach Smith’s testimony that Montgomery and Carruthers discussed
robbing and getting Marcellos Anderson after Anderson drove Carruthers badk to the Reception
Center followingafurlough. Aninvestigator appointed to assist Carrutherswith hisdefensetestified
that he had interviewed Maze, who admitted he did not know anything about the “master gan” to
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which Carruthers referred in the letters until Carruthers was released from prison. On cross-
examination, the investigator admitted that Maze said that when he was released from prison,
Carruthershad explained that the master plan involved kidnapping MarcellosAnderson. Caruthers
brother and another witnesstestified that Jonathan Montgomery was not at the scene of the drive-by
shooting involving Terrell Adair. This proof was offered to impeach Maze's testimony that
Carruthersand Jonathan Montgomery discussed kidnapping Marcellosonthedaythat Terrell Adar
was shot. Another witness, Aldolpho Antonio James testified that he and Carruthers had been
visiting afriend between the hours of 1:00 am. and 2:00 am. the day before these homicides were
first reported on the news. This testimony was offered to provide at least a partial alibi for
Carruthersfor theearly morning hoursof February 25, 1994. However, on cross-examination, James
admitted that he did not know the exact date he and Carruthers had been together.

Carruthersalso called Alfredo Shaw asawitness. After seeingatel evision newsreport about
thesekillingsin March of 1994, Alfredo Shaw had tel ephoned CrimeStoppers and given astatement
to the police implicating Carruthers. Alfredo Shaw later testified before the grand jury which
eventually returned the indictments against Carruthers and Montgomery. Prior to trial, however,
several pressreportsindicated that Alfredo Shaw had recanted his grand jury testimony, professed
that the statement hadbeen fabricated, and intended to formally recant hisgrand jury testimony when
called asawitnessfor the defense. Therefore, when Carrutherscalled Alfredo Shaw to testify, the
prosecution announced that if he took the stand and recanted hisprior sworn testimony, he would
be charged with and prosecuted for two counts of aggravated perjury. Inlight of the prosecution’s
announcement, the trial court summoned Alfredo Shaw’s attorney and allowed Alfredo Shaw to
confer privately with him. Following that private conference, Alfredo Shaw’ s attorney advised the
trial court, defense counsel, including Carruthers, and the prosecution, that Alfredo Shaw intended
to testify consistently with his prior statements and grand jury testimony and that any inconsi stent
statements Alfredo Shaw had made to the press were motivated by his fear of Carruthers and by
threats he had received from him.

Despite this information, Carruthers called Alfredo Shaw as a witness and as his attorney
advised, Shaw provided testimony consistent with hisinitial statement to the police and his grand
jury testimony. Specifically, Alfredo Shaw testified that he had been on a three-way call with
Carruthers and either Terry or Jerry Durham, and during this call, Carruthes had asked him to
participatein these murders, saying hehad a“ sweet plan” and that they would each earn $100,000
and akilogram of cocaine. Following his arrest for these murders, Carruthers wasincarceratedin
the Shelby County Jail along with Alfredo Shaw, who was incarcerated on unrelated charges.
Carruthersand Alfredo Shaw wereinthelaw library when Carruthestold Alfredo Shaw that heand
some other unidentified individuals went to Delois Anderson’s house looking for Marcellos
Anderson and hismoney. Marcdlos was not there when they arrived, but Carruthers told Delois
Anderson to call her son and tell him to come home, “it’ s something important.” When Anderson
arrived, the defendantsforced Anderson, Tucker, who waswith Anderson, and Del oisAndersoninto
the jeep at gunpoint and drove them to Mississippi, where the defendants shot Marcellos Anderson
and Tucker and burned the jeep. According to Alfredo Shaw, the defendants then drove all three
victims back to Memphisin astolen vehicle. Alfredo Shaw testified that, after they put Marcellos
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Anderson and Tucker into the grave, Delas Anderson started screaming and one of the defendants
told her to “shut up” or she would die like her son and pushed her into the grave. Carruthers dso
told Alfredo Shaw that the bodieswould never have been discoveredif “the boy wouldn’t havewent
and told them folks.” Carrutherstold Alfredo Shaw that he wasnot going to hirean attorney or post
bond because the prosecution would then learn that the murders had been a*“hit.” Carruthestold
Alfredo Shaw that Johnson also was supposed to have been “hit” and that Terry and Jerry Durham
were the “main people behind having these individuals killed.” Carruthers said that the Durhams
wanted revenge because Anderson and Johnson had previously stolen from them.

In response to questioning by Carruthers, Alfredo Shaw acknowledged that he had told the
pressthat his statement to police and his grand jury testimony had been fabricated, but said he had
done so because Carruthers had threatened him and hisfamily. According to Alfredo Shaw, one of
Carruthers' investigators had arranged for a news reporter to speak with him about recanting his
grand jury testimony.

Asimpeachment of his own witness, Carruthers called both Jerry and Terry Durham, twin
brothers, as witnesses. The Durhams denied knowing Alfredo Shaw and said they had never been
party to athree-way telephone call involving Alfredo Shaw and Carruthers. Carruthers also called
attorney AC Wharton who testified that he wasinitially retained by Carruthers' mother to represent
her son on these murder charges, but was requiredto withdraw because of aconflictof interest. This
testimony was offered to impeach Alfredo Shaw’s statement that Carruthers had said he was not
going to hire an attorney or post bond. Finaly, Carruthers called an administrative assistant from
the Shelby Countyjail who testified that jail records, indicated that Alfredo Shaw wasnotinthelaw
library at the sametime as Carruthersin either February or March of 1994. Accordingtojail records,
Alfredo Shaw was in protective custody for much of that time and, as a result, would have been
escorted at all timesby aguard. However, on cross-examination, thiswitness admitted that the jal
records regarding the law library were not always complete or accurate and tha Alfredo Shaw had
been housed outside of protective custody from mid-March to early April 1994 which would have
afforded himthe opportunitytointeract with Carruthers. Therecord reflectsthat Alfredo Shaw came
forward and provided a statement to police on March 27, 1994 and that the indictments were
returned on March 29, 1994.

Based upon this proof, thejury found each defendant quilty beyond a reasonable doubt of
three counts of first degree murder, three counts of especially aggravated kidnapping, and one count
of especi dly aggravated robbery.

The Sentencing Phase
The trial proceeded to the sentencing phase. The State relied upon the proof presented
during the guilt phase of the trial and also introduced evidence to show that Carruthers had been
previously convicted of aggravaied assault and that James Montgomery had two previous
convictions for robbery with a deadly weapon and one conviction for assault with intent to commit
robbery with a deadly weapon. The proof showed that Montgomery was only seventeen years old




at the time he committed these previous offenses and that all of these previous convictions arose
from a single criminal episode.

The State also recalled Dr. Smith who testified that none of the victims died instantaneously
and that all suffered asaresult of their separateinjuries and being buried alive. Although Anderson
was paralyzed below his chest, Dr. Smith testified tha he would have fdt some of the effects of the
traumato hisairway and particularly hiswindpipe, which isaccording to Dr. Smith, avery painful
injury. Accordingto Dr. Smith, the bullet wound to Anderson’ s head would not have been fatal had
he received proper medical attention and would not necessarily have caused unconsciousness. In
addition, Anderson would have been able to breathe after the spinal cord wound, but the wound
would have bled into hisairway and hislungs, making breathing very difficult. Dr. Smith said that
Anderson literally would have been “drowning on his own blood.”

With respect to Frederick Tucker, Dr. Smith testified that the gunshot wound to his chest
fractured two ribs and pierced his lung, but would not have been fatal had he obtained medical
treatment. Because the wound bled into Tucker’ s lungs and abdominal cavity, Dr. Smith testified
that Tucker alsowas* breathing blood” and “ starving for oxygen.” Tucker also had multipleinternal
injuries, according toDr. Smith, that resulted from somewei ght being placed on hisbody. However,
Dr. Smith opined that neither the weight of Anderson’s body alone, nor the weight of Anderson’s
body combined with the plywood and dirt would have produced the extensive internal injuries
sustai ned by Tucker and that some additiona wei ght or force had been applied to hisbody.

Dr. Smithtestified that DeloisAndersonaso had sustained several i njuries, i ncludinga scalp
tear on the back of her head inflicted two to six hours before her death, an injury to her forehead
consistent with her position in the grave, and injuries to her neck consistent with manual
strangulation. None of these injuries would have caused death had she been afforded medical
treatment. Dr. Smith testified that Delois Anderson died from asphyxia caused by the position of
her head against her body, dirt in her mouth and nose, and trauma from weight on her body.

As mitigating evidence Montgomery presented the testimony of his cousin, Nakeita Shaw,
that she and Montgomery hadacloserelationship during their childhood and teenage years, that they
had attended elementary school together, that Montgomery had beenher “ brother” and “ protector,”
and that they had continued their close relationship as adults. Nakeita Shaw said that Montgomery
has other s blings, including a thirty-year-old sister, a twenty-six-year-old brother, and afourteen-
year-oldbrother. Nakeita Shaw said that she still loves Montgomery very much, and she asked the
jury to sparehislife. Montgomery’ saunt, Mattie Calhoun, also testified on hisbehalf. Calhoun said
that Montgomery was an average student, that he had a very poor relationship with his father, that
another man had hel ped to rear Montgomery when hisfather ebandoned him at agefive or six, and
that this individual had died in 1986. Calhoun told the jury that the prosecution had the “wrong
people’ and begged the jury to spare Montgomery’slife. Lastly, Montgomery testified on his own
behalf about how he and his brothers and sisters were raised by his mother in Memphis and about
how helast saw hisfather, who was still alive, when hewas five yearsold. Hetestified that he had
spent slightly ove nineyearsin the penitentiary for previous convictions, that he had ajob when he
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was released in January 1994, and that at the time of these crimes his ten-year-old son was living
with him. Montgomery proclaimed his innocence and asked the jury to spare hislife.

Carruthers presented the testimony of Bishop Richard L. Fiddler, who had beeninvolvedin
prison ministry for twenty years and had visited Carruthers while he wasincarcerated awaiting trial.
Fiddler believed that Carruthers was honest and straightforward, was “a person of quality and
worth,” and was very upset out the victims' deaths. According to Fiddler, Carruthersviewed the
trial ashisopportunity to bevindicated. Fidder asked thejury tospare Carruthe's' life. Carruthers
sister, Tonya Y vette Miller, a counselor at the Shelby County adult offender center, testified that
their mother raised four children on her own in one of the worst housing projects in Memphis and
that, asthe oldest son, Carruthers was the “man of the household.” Miller admitted that her brother
had fallen into bad company and had a hot temper but testified that he never planned to do anything
wrong but acted out of “anguish and anger.” She also stated that her brother had been raised to tdl
thetruth. Miller told thejury that if she believed her brother had committed these crimes shewould
be the first person to say that he deserved the death penalty, but Miller said that Carruthers was
innocent and that, therefore, he* doesnot deservethedeath sentence.” Testifying on hisown behalf,
Carruthers asserted that he wasinnocent of the crimes and did not deserveto die. He said hewould
not have killed his friend because he “wasn’t raised like that.”

Jury Findings

Based on this proof, the jury found the following aggravating circumstances as to each
defendant on each of the three murder convictions: (1) “[t]he defendant was previously convicted
of one (1) or more felonies, other than the present charge, whose statutory elementsinvolve the use
of violence to the person;” (2) “[t]he murder was especially henous, atrocious or cruel in that it
involved tortureor serious physical ausebeyondthat necessaryto producedeath;” (3) “[t|hemurder
was committed while the defendant was engaged in committing, or was an accomplice in the
commission of, or was attempting to commit, or was fleeing after committing or attempting to
commit, any first degree murder, arson, rape, robbery, burglary, theft, kidnapping, aircraft piracy;
or unlawful throwing, placing or discharging of adestructive device or bomb;” (4) “[t]he defendant
committed mass murder, which isdefined asthemurder of three (3) or more personswithin thestate
of Tennessee within a period of forty-eight (48) months, and perpetrated in asimilar fashionin a
common scheme or plan.” Tenn. Code Ann. § 39-13-204(2), (5), (7), and (12) (Supp. 1994).°
Finding that these aggravating circumstances outweighed mitigating circumstances beyond a
reasonable doubt, the jury imposed the death sentence as to each defendant for each of the three
murder convictions.’

6Two of these aggravating circumstances have been slightly amended sincethiscase wastried. See Tenn. Code
Ann. 8 39-13-204(i)(7) and (12) (1999 Supp.).

7Each of the defendants was sentenced as a multiple, Range Il offender to forty (40) years on each of the three
convictions of especially aggravated kidnapping and on the especially aggravated robbery conviction. The trial judge
ordered that two of the sentencesfor especially aggravated kidnapping run concurrent to thedeath penalty with all other
sentences running consecutive to the death penalty.
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Appellate Review
On direct appeal to the Court of Criminal Appeds, the defendants challenged both their
convictionsof first degree murder and their death sentences, raising numerousclamsof error. After
fully considering thedefendants’ clams, the Court of Criminal Appealsaffirmed theconvictionsand
sentences. Pursuant to statute,® the case was thereafter docketed in this Court.

Thedefendantsrai sed numerousissuesin this Court, and after carefully examining theentire
record and the law, including the thorough opinion of the Court of Criminal Appealsand the briefs
of the defendants and the State, this Court entered an order setting the cause for oral argument and
designating ten issues for oral argument. See Tenn. S. Ct. R. 12.°

After carefully and fully reviewing the record, the briefs of counsel, and the rdevant legal
authority, we conclude that none of the assigned errors require reversal of defendant Carruthers
convictions or sentences. Moreover, with respect to defendant Carruthers, we have determined that
the evidence supports the jury’s findings as to aggravating and mitigating circumstances, that the
sentences of death were not imposed in an arbitrary fashion, and that the sentencesof death are not
excessive or disproportionate to the pendty imposed in similar cases, considering both the nature
of the crimes and the defendant. Accordingly, defendant Carruthers' convictions for first degree
murder and sentences of death are affirmed.

However, we also have determined that defendant Montgomery should have been granted
aseverance and that thefailureto grant aseverancein thiscaseresulted in prejudicial error requiring
anew trial. Accordingly, wereverse Montgomery’s convictions and sentences and remand his case
for anew trial.

Analysis
Dismissal of the Murder Indictments

Defendant Carruthersfirst contendsthat theindi aments shoul d have been di smissed because
they were based upon what heterms* theadmittedly questionabl e’ testimony of Alfredo Shaw before
the grand jury. Carruthers also argues that he was entitled to a transcript of the grand jury
proceedings. We disagree.

8"Whenever the death penalty is imposed for firs degree murder and when the judgment has become final in
the trial court, the defendant shdl havethe right of direct gopeal fromthe trial court to the Court of Criminal Appeals.
The affirmance of the conviction and the sentence of death shall be automatically reviewed by the Tennessee Supreme
Court. Upon the affirmance by the Court of Criminal Appeals, the clerk shall docket the case in the Supreme Court and
the case shall proceed in accordance with the Tennessee Rules of Appellate Procedure.” Tenn.Code Ann. § 39-13-
206(a)(1).

9 . . . . .
Tennessee Supreme Court Rule 12 providesin pertinent part as follows: “Prior to thesetting of oral argument,

the Court shall review the record and briefs and consider all errors assigned. The Court may enter an order designating
those issues it wishes addressed at oral argument.”
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It has long been the rule in this State that the sufficiency and legality of the evidence
considered by the grand juryis not subject tojudicial review.® Where an indictment isvalid oniits
face, it issufficient to require atrial of the charge on the meritsto determine the guilt or innocence
of theaccused, regardl essof the sufficiencyor legality of theevidenceconsidered by the grandjury.™

Asthe United States Supreme Court recognized in Costello v. United States, 350 U.S. 359,
361, 76 S. Ct. 406, 408 100 L.Ed. 397 (1956):

If indictments were to be held open to challenge on the ground that there was

inadequate or incompetent evidence before the grand jury, the resulting delay would

be great indeed. The results of such arule would be that beforetrial on the meritsa

defendant could always insist on a kind of preliminary trial to determine the

competency and adequacy of the evidence before the grand jury.

See alsoBurton, 214 Tenn. at 16, 377 SW.2d at 903 (quoting Costello with approval). We decline
to adopt such arule. Carruthers claim that the indictments must be dismissed because Alfredo
Shaw’ s testimony before the grand jury was nat trustworthy is without merit.> This matter is not
subject to judicial review.

Also without merit is Carruthers’ claim that he was entitled toatranscript of the grand jury
proceedings. With certain limited exceptionsthat do not apply in thiscase general |law mandatesthat
grand jury proceedings remain secret. See Tenn. R. Crim. P. 6(k)(1) (stating that such proceedings
are secret); Tenn. R. Crim. P. 6(k)(2) (allowing disclosure of grand jury proceedings to ascertain if
thetestimony of awitnessbeforethegrand jury isconsistent with thetestimony of thewitnessat trial
and allowing disclosure of grand jurytestimony of any witnesscharged with perjury); Tenn. R. Crim.
P. 16(a)(3) (requiring the state to provide as discovery to the defendant any “recorded testimony of

10Recently in State v. Culbreath, ~ S\W.3d _ (T enn. 2000), we held that dismissal of an indictment is
appropriate where aprosecutor’s use of aprivate attorney who received substantial compensation from aprivate, special
interest group created a conflict of interest and an appearance of impropriety and violated the defendants’ right to due
process under the T ennessee Constitution. Carruthers doesnot allege prosecutorial misconduct, and the record in this
case would not support such an allegation.

11S_ee Burtonv. State, 214 Tenn. 9, 15-18, 377 S.W.2d 900, 902-904 (1964) (refusing to dismiss an indictment
that was based upon inadmissible hear say); State v. Dixon. 880 S.W.2d 696, 700 (Tenn. Crim. App. 1992) (refusing
to dismiss an indictment that was based on evidence that had been suppressed under the Fourth A mendment); Statev.
Gonzales, 638 S.W.2d 841, 844-45 (Tenn. Crim. App. 1982) (refusing to dismissan indic¢dment that was based upon
unsworn testimony tothe grand jury); State v. Grady, 619 S.W.2d 139, 140 (Tenn. Crim. A pp. 1979) (refusing to dismiss
an indictment that was based upon inadmissible hear say testimony); State v. Northcutt, 568 S.W .2d 636, 639 (Tenn.
Crim. App. 1978) (refusing to dismiss an indiament because of aquestionasked of awitnessby the foreman of the grand
jury); Gammonyv. State, 506 S.W.2d 188, 190 (Tenn. Crim. App. 1973) (refusing to dismiss an indictmentthat was based
upon inadmissible hearsay testimony); Casey v. State, 491 SW.2d 90, 91 (Tenn. Crim. App. 1972) (same); State v.
Marks, 464 S.W.2d 326, 327 (T enn. Crim. A pp. 1970) (same); Parton v. State, 455 S.W.2d 645, 648 (Tenn. Crim. App.
1970) (same).

12The record reflects however, that Alfredo Shaw’s testimony at trid when called as a witness by defendant
Carruthers apparently was consistent with his testimony before the grand jury.
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the defendant before a grand jury which relates to the offense charged”); cf. Tiller v. State, 600
SW.2d 709, 712 (Tenn. 1980) (discussing the secrecy requirement that applies to grand jury
proceedings).”®

Forfeiture of Counsel

We begin our analysis of thisissue by summarizing the eventsthat culminated in Carruthers
being required to represent himself at trial. Aspreviously stated, these crimes occurred on February
24 or 25, 1994. Carruthers’ familyinitially retained AC Wharton, Jr., to represent him. Wharton
was allowed to withdraw on March 19, 1994, because of a conflict of interest. On May 31, 1994,
the tria court appoi nted Larry Nance to represent Carruthers. The State filed a notice of intent to
seek the death penalty on July 8, 1994. At ahearing heldon July 15, 1994, thetrial court scheduled
apre-trial motions hearing for September 30, 1994 and set the case for trial on February 20, 1995.
Carruthers was present at this hearing and asked the trial court, “I’d like to know why thisis being
dragged out likethis. | asked Mr. Nance if we can go forwardwith amotion of discovery and he's
asking for areset. And1’d like to know why.” Nance informed the court that he was planning to
visitthe prosecutor’ sofficelater in theweek toreview the discoverable materialsand evidence. The
trial judge then advised Carruthersin pertinent part as follows:

[Gliventhefact that thetrial isn’t until February, we're setting the next Court
date in September for the arguing of motions. Between now and September, your
attorney and the attorneys representing your two co-defendants can get with the
prosecutors and can obtain their discovery. They're al excellent attorneys. And
they’ll all do that. And once they’ ve dbtained the discovery, they || meet with their
clientsand they’ |l file appropriatemotions, which will be heard on September 30th,
which will still bewell in advance of thetrial date, which will give everyone ample
time to then evaluate the case, after the motions have been heard and ruled on. So
given the fact that we can’'t get a three-defendant capital case that’'s till in the
arraignment stage to trial any earlier than February, there’s plenty of time for your
attorneys to meet with the prosecutors, get the discovery, meet with the clients, file
motions, argue motions. Just because he hadn’t doneit yesterday, becauseyou want
him to have it done yesterday, doesn’t mean that he’s not working on your case
diligentlyand properly. He'll have everything donewell in advance of the next Court
date. And so, you know, he may not do it the very moment you want it done, but
you’ regoing to have towork with him on that becausethere’ sampletime for himto
get it done.

13It appears from the record that Carruthers was provided with a copy of the transcription of Shaw’ s testimony
before the grand jury. Carruthershad left one copy in his cell on the day Shaw tegified and was given another copy by
the prosecutor immediately prior to Shaw’s testimony. In addition, the trial court mentioned “the testimony infront of
the grand jury” when he was discussing the “three or four different statements” Carrutherswas using during his direct
examination of Alfredo Shaw.
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OnAugust 12, 1994, thetrial court appointed Craig Mortonto assist Nance.** Whenthe pre-
trial motions hearing convened on September 30, 1994, all defenseattorneys involved in the case
regquested a continuance until November 14, 1994 so that additional pre-trial motions could befiled.
Thetrial judge agreed to continue the hearingand al so indicated that, where appropriate, apre-trial
motion filed on behalf of one defendant would be applied to al defendants without a specific
request.

Because the trial judge had received “an abundance of correspondence from both Mr.
Montgomery and Mr. Carruthers expressing concern about the pretrial investigation that has been
conducted by their attorneys,” the defendants were brought into open court and advised of the
continuance. Thetrial judge then asked the attarneysto* state, for the record, thework that they’ ve
done and the work they intend to continue doing on behalf of their client.” Each team of defense
lawyers reported to the trial judge on the work that had been completed and on the work they
intended to compléee in the following days.

In particular, Nanceindicated that he had inspected amaority of thephysical evidence, filed
SiX or seven motions, issued subpoenas for approximately eight witnesses, interviewed several of
the one-hundred witnesseslisted by the State," met with Carruthersin lock-up at the courtroom on
two separate occasions, met with Carruthers’ family, and spent approximately twenty-fivehourson
the case. Nance admitted that “some enmity” had developed between him and Carruthers, but
indicated that he believed the problem could be resolved.

Carruthers al'so was alowed to voice his complaints about his attorneys on the record, and
hisprimary complaint wasthat hisatorneyshad not met with himas often ashe had expected. After
hearing the comments of both Nance and Carruthers, the trial judge concluded as follows:

in my opinion, what has been dore thus far in thiscase, given the fact that there are
still six more weeks before the next motion date, and thenafull three months beyond
that before the trial date, is appropriate and well within the standards of proper
representation.

On October 21, 1994, the trial court approved payment for investigative savices for
Carruthers and authorized competency evaluations for both defendants. Morton informed the trial

14AsthetriaJ court predicted, the record reflects tha both Nanceand Morton filed numerous pre-trial motions
on behalf of Carruthers, including motionsfor discovery,forinvestigative services, foramental examination, toexclude
certain evidence, for individual voir dire for impeachment evidence, for a competency evaluation of prosecution
witnesses, for another mental eval uation of Carruthers, to dismisstheindictments, to sup press statements of co-defendant
Jonathan Montgomery, for a severance, for expert services, and a notice of an alibi defense.

15Although the witness list contained the names of one hundred people, the State previously had indicated that

it had no intention of calling one hundred witnesses and was Smply providing the name of every person that had been
mentioned in the investigation asa means of giving the defense discovery.
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court that the investigator, Arthur Anderson, had attempted twice to meet with Carruthers at the
Shelby County jail and that Carruthers had refused to meet with him on both occasions.

On November 14, 1994, Carruthersfiled hisfirst motion for substitution of counsel. Four
days later, on Novembea 18, Morton asked the trial court to appoint a different investigator who
would take a more aggressive approach. The trial court agreed to appoint a new investigator and
continued the hearing dete on the pre-trid motions until December 16, 1994. On November 23,
1994, Morton advised the trial court that he had retained the services of Premier Investigation.

Although the record does not reflect that a hearing was held, the trial court allowed Nance
to withdraw from representing Carrutherson December 9, 1994.%° A ccording to statements made by
the trial court at a later hearing, Nance was allowed to withdraw because of “personal physical
threats” made by Carruthersthat escalated to the point that Nancedid not “feel comfortable or safe,
personally safe, in continuing to represent Mr. Tony Carruthers.”

Coleman Garrett was appointed to replace Nance and represent Carruthe's along with
Morton. Thetrial judge also authorized James Turner, athird attorney, to assist the defense as an
investigator. Both counsel and Carrutherscontinuedtofilepre-trial motions. Some of these motions
were heard on December 16, 1994, and another hearing was scheduled for January 30, 1995. Onthat
date, Garrett and Morton appeared and presented argument on over seventeen motions. At this
hearing, the trial judge agreed to reschedule the trial from February of 1995 to September 5, 1995.
At a hearing on May 1, 1995, Garrett and Morton presented algument on several more pre-trial
motions i ncluding a motion to dismiss the indictments, a motion to sever, and a request for expert
services to and yze an audio-tape of Nakeita Shaw’s statement. On May 5, investigator/attorney
James Turner was allowed to withdraw because he wasa solo practitione and could not maintain
his practice and effectively perform the investigation needed on the case. However, thetrial court
appointed another attorney, Glenn Wright, to act as investigator. On June 2, 1995, Garrett again
argued that the indictments should be dismissed dueto Shaw’ sallegedly fal setestimony before the
grand jury.

On June 23, 1995, Garrett, Morton, and Wright sought and were granted permission to
withdraw by thetrial court. The record reflects that Carruthers dso filed amotion for substitution
of counsel. Atahearing onJuly 27, 1995, thetrial court appointed William Massey and Hary Sayle
to represent Carruthers. Duringthis hearing, thetrial judge commented as follows:

All right. | undestand that thesethree defendants are on trial for their lives
and that theseare the most serious of chargesand that they are all concerned that they
arewell represented and properly represented, andit’s everyone s desire to seeto it

16We note, as did the Court of Criminal Appeals, that in addition to his motion for substitution of counsel,
Carruthers filed many pro s motionsthroughout the time he was represented by Nance and Morton. M any of the pro
se filings are dmilar oridentical to the motions filed by counsel for Carruthers or by counsel for co-defendant James
Montgomery.
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that they arewell represented and properly represented. And toward that end, efforts
are being made that they are represented by attorneys that have enough experience
to handle this type of case and by atorneys that can establish arapport with their
clients that would allow them to represent their clients well.

We have gonethrough several attorneysnow inan effort toaccommodate the
defendants’ requestsinthat regard, but at some point—and in my opinion, each of the
attorneys and each of theinvestigatorsthat has represented these defendantsthat has
been relieved have been eminently qualified to do the job, but | have allowed them
to be relieved for one reason or another.

| want the record to be perfectly clear at this point because of some
suggestionsthat have aready been raised by some of the correspondencethat | have
received from Mr. Carruthers, and al of it, by the way, will be made a part of the
record. But Mr. Carruthers has suggested, in his correspondence, that some of the
previous attorneys have been relieved because they weren't capable or competent to
do the job. And that is, in my opinion, at least—my humble opinion asthe judge in
thiscase—absol utely andtotal ly aninaccurate statement. Theattorneysthat havebeen
relieved thusfar have been fully cgpable and fully competent and had been doing an
outstanding job, but for avariety of reasons, |’ veallowed them to withdraw from the
case.

* *x k% %

Mr. Carruthers has raised, through his correspondence, and apparently
through direct communication with his previous attorneys, certain matters that are
pretty outrageous suggestions, but because of the nature of the matters that he's
raised, the attorneys that represented him previously felt that an irreparable breach
had occurred between their ability—between Mr. Carruthersand themsel ves—effecting
their ability to continue to represent them. And at some point—and that could well
have been the point, but it wasn’t. But at some point these mattersthat are raised by
the defendants cannot continue to be used to get new counsel because it getsto be a
point wherethey’ re-it’ salreadywel| beyond that point, but, obviously, at somepoint,
gets to the point where they’re manipulating the system and getting what they
want—Mr. Carruthers, sit still, please, or you can sit back there —gets to the point
wherethey’ re mani pul ating the system and getting trial dates and representation that
they want and are calling the shots. That’s another matter that’ s been raised by Mr.
Carruthersin some of his correspondence, that he wants his attorneys to know that
he' s the man calling the shots in this case, and he’ s the man to look to.

WEell, of course, again, it’safreecountry, and he can say whatever he wants,
and he can think whatever he wants, but as far as I’ m concerned—and this applies to
al three defendants and any defendants that come through this court that are
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represented by counsel-and this gets back to what Mr. McLin alluded to earlier—the
attorneysarecalling theshotsinthiscase. Theyaretryingthe case except for certain
areas where the defendant has the exclusive and final say, such as areas of whether
hewantsto testify or not and that sort of thing. Theattorneysarein hererepresenting
these clients and will do so to the best of their ability. They arethe ones who have
been to law school. They are the ones that have been through trid many times
before, and they’ re the onesthat are here for areason, and that reason isto represent
theseindividuals. And, so you know, if there’ s a conflict between the attorney and
client with regard to how to proceed inthe case, you al resolveit asbest you can, but
ultimately the attorney istrying the case. And, you know, wedon'’t pull peoplein off
the sidewalk to try these cases, and the reason we don'’t is because of certain things
that they need to learn and certan experiences they need to have professionally
beforethey’ re preparedto try thesecases. Sothey’re herefor that reason and for that
purpose.

* % *x %

So that gets me to the reason for our being here. Because of the matters
raised by Mr. Carruthers, | have granted the request of his previoustwo attorneysand
investigator reluctantly because, in my opinion, they were doing an outstanding job
of representing Mr. Carruthers and his interests.

* *x k% %

Becauseof the most recent rash of allegaionsraised by Mr. Carruthersinhis
many letters that he's sent me—l assume he' s sent copies of the lettersto his counsel
and to others, but I’ ve certainly got them, and they will be made a part of the record.
And because of the types of things he alleged in those |etters and the position that it
put hispreviousattorneysin, andtheir very, very strong feelingsabout not continuing
to represent Mr. Carruthers under those circumstances, | have reluctantly agreed to
let them withdraw.

Andin an effort again to get attorneyswho I’ m satisfied have theexperience
and the willingness to handle a case of this seriousness, | have approached and am
inclined to appoint Mr. Harry Sayle, who is out of town this week and couldn’t be
here today but who indicated he would be willing to take the caseon, and Mr. Bill
Massey, to represent Mr. Carruthers.

* % k% %

And as | have staed, I'm running out of patience with regard to these
differentissues—and | usethat word advisedly—beingraised by the clientswithregard
to_any objections they have with regard to their attorneys. And as far as I'm
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concerned, these ar ethe attor neys that will represent these men at trial. It’ sgoing to
haveto be one gigantic conflict—one gigantic andreal proven, demonstrated conflict
before any of these men will berelieved from representation in this case. There will
be no more perceived conflicts, no more unfounded, wild allegations raised through
correspondence, no more dissatisfaction with how my attorney is handlingmy case
for anybody to berelieved in this case.

Thesearethe attorneys, gentlemen. Y oueither work withthemor don't. It's
up to you. But they’re the men that are going to be representing you at trial.

(Emphasis added.) Consistent with prior practice, the trial court approved an initial $1000
expenditurefor investigative servicesfor Carruthers’ newly appointed defenseteam and conditioned
further funding upon a specific showing of necessity by the investigator. Massey indicated that he
preferred to use his own investigator rather than an attorney; therefore Arthur Anderson, who
previously had been employed on the case, was retained.

Thetria court approved additional funding for investigative services on August 11, August
31, and again on September 27, 1995. Also, due to his recent appointment to the case, Massey
requested and was afforded atrial continuanceuntil January 8, 1996. Like previouscounsel, Massey
and Saylefiled many pre-trial motions on behalf of Carruthers. By November 17, 1995, Massey
informed the trial court that all necessary and appropriate pre-trial motions had been filed.

However, about a month later, on December 19, 1995, Massey filed a motion requesting
permission to withdraw as counsel. Asgroundsfor the motion, Massey stated that his relationship
with Carruthers had “ deteriorated to such a serious degree that [counsel] can not provide effective
assistance as required by state and federal law. . . . Counsel’s professonal judgment cannot be
exercised solely for the benefit of Defendant, as counsel fearsfor his safety and those around him.”
Attached to the motion were sveral letters Carruthershad sent to Massey, both at his homeand at
hisofficein late November and early December of 1995. Intheletters, Carruthers accused Massey
of lying,*” and of being on drugs™® threatened counsel,*® and expressed overall dissatisfaction with
counsel’s handling of the case® Massey made the following staements to the trial court at the
hearing on his motion to withdraw:

17For example, in aletter dated November 22, 1995, Carrutherssaid: “Y ou have violated the code of ethics
by lying to me and my co-defendant James Montgomery . . .."

18I n aletter dated December 15, 1995, Carruthers said, “I don’t know if you are on that COCAINE again but
don't let the drug alter y ou [sic] ability to see the truth and no [sic] the truth.”

lgIn a letter dated December 7, 1995, Carruthers said,“All | tell you is to do you [sc] wantto do, and I'll do
what | HAVE TO DO! Point blank!”

20 : . . .
In aletter dated December 5, 1995, Carrutherssaid, “Y ou have violated several ethic codes with your style
and tactics.”
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| would just say that in 15 years of practicing law, | have never ever made amotion
of this nature. | have never—I've never foundit difficult to advocate on behalf of a
case. | wouldn't find it difficultto advocate on behalf of thiscase. | do at this point,
however, find it very difficult to advocate on behalf of Mr. Carruthers. And that is
simply because he's madeit that way. If | were receiving letters that merely stated
| was incompetent and that | wasn't handling his case right, and those type of
letters—we al get those time to time—l don’t mind those. Those don’'t bother me.
When | havelettersthat cometo methat are threatening, when | havetelephonecdls
that come to my office that are threatening the safety of meand my staff and those
around me, | have real problems with that. It's gotten so bad, your Honor, that my
secretary ishaving nightmares. Thelast call Mr. Carruthers madeisExhibit E tothis
verified motion. She called mein absolutetears crying uncontrollably, hystericdly
crying over his antics. That’s the same way he's been doing me. | just haven't
broken down and started crying about it. Butl do havevery, very strong, such strong
personal reservationsas| have never experienced beforeasanadvocate. Y our honor,
in advocating cases, particularly capital cases, | find thefirst thing | haveto do to be
persuasive is to believe. | have to believe and | have to feel. Because if | don’t
believeand | don't feel and I’m not sincere, | cannot impart that to ajury. They see
my insincerity. They seejust words, aparrott-like proficiency as opposedto feeling.

They don't act onthat. They shut that out. That’s been my experience. And | don’t
believe that that feeling, | know that | can’t advocate 1’ve lost mywill to advocate
onthiscase. | don't haveany doubt about that at this pant. | don’'t have any doubt.
I’ll tell you as an officer of thiscourt. | don’t have any doubt that would be a major
problem. And despiteMr. Carruthersthreatsand antics, | carefor theintegrity of the
system. | care that his rights are protected even when he tries to destroy them
himself and impair them. And| don'tknow what the Court’ sanswer is. | know that
the Court isin avery difficult position here. Obviously, it’svery clear whéa the ploy
is. It'svery clear that we're never goingto get to trial likethis. And if we do, then
there's going to be a record made for ineffective assistance of counsel. And they
believe, Mr. Carruthers believes, that doing all of these thingsis going to make him
arecord as opposed to doing things from alegal standpoint in the courtroom. There
are motions, objections at trial and through the proper avenues that the courts of
appealswill recognize as alegal basis for areversal. But we've gotten outside the
legal areain this case and we've gone into the area of intimidation, threats.

(Emphasisadded.) Despite Massey’s argument, thetrial judge denied Massey s motion, stating as
follows:
Withregardto Mr. Massey’ sconcerns, | certainly believethat everything Mr.
Massey has stated in his motion is factually accurate and correct. | don’'t have any
reason to doubt that his secretary received the phonecall that she says she received
inthe memo she prepared, or that any of these other thingstranspired. But | do think
and | do agree with Mr. Massey's characterization that these efforts by Mr.
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Carruthers are a part of an overall ploy on his part to delay the case forever until
something happens that preventsit from being tried.

* *x k% %

In my opinion, to try to make the record reflect as clearly and accuratdy as
possible the fact that the system is doing everything it can to make sure that Mr.
Carruthersis properly and thoroughly represented inthis case. And Mr. Carruthers
may step out to the back. He just was pointing to Mr. Massey with some sort of
threatening gesture. And he’'s going to sit in the back for the remainder of this
hearing. Put him in the back room and keep him back there. Lock the door. Mr.
Montgomery, you will joinhim inaminute if you choose to conduct yourselfin that
manner aswell. The system hasdoneall it can, inmy opinion, to make surethat Mr.
Tony Carruthers is well represented. And I've tried to be as patient as | can bein
listening to the concerns of defense counsel and investigatorsin making surethat no
conflict existed intherepresentation of either of thesemen. The specificreasons, the
narrow specific reasons for the excusal of the previous attorneys and investigators
differ alittle bit from those complaints that Mr. Massey has raised today. And so
when Mr. Massey says ‘[t]hat jugt because I’'m the 4th or 5th attorney in line doesn’t
mean that | now have to be stuck, in effect, in representing him just because others
have been relieved and the Court is anxiousto get the case tried. My complaintsare
asvalid astheirswere. Andif they wererelieved, then | should berelieved aswell.’
And | understand that position. But first of all I’ll respond to that by saying ther
complaints were alittle bit different, and I’ m not going to go through them on the
record now. The recordis clear in those instances. One envelope is sealed with
severd lettersthat will reveal what those complaints were and the complaints from
atorneys prior to that were a little bit different in nature. Not to minimize the
seriousness of Mr. Massey's complaints, but those complaints were a little bit
different. And so its not that he just happens to be the 5th attorney in line, and he's
the one that is going to quote, get studk, representing Mr. Carruthers. Their
complaintswere alittle bit different. And factually there are somedistinctions that
can be drawn between the complaints that they had and the complaints that you've
voiced.

(Emphasisadded.) Thetrial court also emphasized that Carruthers' ploy had become moreapparent
over the courseof the proceedings.

With the very first set of attorneys | tried to give Mr. Carruthers the benefit of the
doubt and excused them for reasons similar to yours, but alittle bit different. With
the second set of attorneys| tried to give Mr. Carruthers the benefit of the doubt and
excusethem for reasons similar to yours, but alittle bit different. Now that we'rein
the third set of attorneys, the ploy is much more apparent than it was with the first
set of attorneys. Although, it was somewhat apparent to any of us who have been
in these courts for many, many years as we all have been. Not wanting to jump to
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any conclusions or not gve him the benefit of the doubt, the first and second sets of
attorneys were excused. But now that we're into the third set of attorneys the ploy
is much more apparent and, therefore, I'm much less receptive to these sorts of
argumentsthan | was ayear ago when thefirst set of attorneys camein wantingto be
relieved.

(Emphasis added.)

Finaly, in response to counsel’ s comment that Carruthers should just go “pro se,” thetrial
court concluded that it should refuse “to forceamanto go pro sein acapital caseif he doesn’t want”
and observed that Carruthershad never asserted hisright of self-representation. Although Massey's
motion to withdraw was denied, the trial judge granted his request for additional funds for further
investigation and for hiring a mitigation specialist.

On January 2, 1996, six days before the trial was scheduled to begin, Massey renewed his
motion to withdraw. Massey informed the trial court that he had continued to receive threatening
lettersat hishome and was concerned for hisdaughter’ s safety because Carruthers had described the
car shedrove. Massey indicated that he cared more about Carruthers' rightto afair trial than did
Carruthers himself, but given the recent and ongoing threas, Massey declared, “I don’t want to
represent thisman. | can't represent him. | won't represent him.”

At this hearing, the prosecution took the position that Massey should not be allowed to
withdraw because the defendant was simply manipul ating thesystem in an atempt to delay histrial.
The State pointed out that the case had been pending for dmost two years and each time atrial date
drew near Carruthers would increase his letters and efforts to alienate his attorneys either through
written or verbal persoral attacks or threats. The State urged the trial court to deny the motion to
withdraw and proceed to trial:

[I]f a defendant, Y our Honor, can threaten the system, if he can manipulate the
systemby threats, by letters, I'm not sureif that’ swhat the makers of the constitution
meant when they sat in Philadelphia and they said, look, let’s let every defendant
haveafairtria. Let'slet himhavealawyer. Let’slet ajury be over here. Ld’slet
him have ajudge; that’sfair. Let’slet no man be accused of acrime, will not goto
trial, unless hereceives afair trial. Let no man be convicted-but the framers of the
constitution, Y our Honor, had not met Tony Carruthers.

After considering the comments of counsel, the trial judge briefly recounted the history of
the case and again emphasized that, in his opinion, all of the attorneys appointed for thedefendant,
including Massey and Sayle, were excellent trial |lavyerswho had fully performed their duties with
regard to Carruthers' defense, including filing al relevant motions and thoroughly pursing the
investigation of the case. The trial court then ruled on Massey’s motion to withdraw, stating as
follows:
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Now, this is the way that the case is going to proceed on Monday. Mr.
Massey is still on the case. He still represents Mr. Carruthers. 1f between now and
Monday Mr. Carruthers chooses to discuss with Mr. Massey the case and to
cooperate with Mr. Massey in his preparation of the defense in this case, then I'll
look to Mr. Massey to go forward in representing Mr. Carruthers. There have been
disputes and conflicts between attorney and client before Thisis not the firsttime
that there has been a problem between attorney and dient, and these types of
problems can be repaired oftentimes. And differences can be patched up, and
attorneys can go forward. And | would hope that that would be the casein this case.
And | would hope that Mr. Carruthers would between now and Monday, work with
Mr. Massey and Mr. Saylein preparationfor atrial. 1f Mr. Carruthers elects not to,
however, hewill go forward representing himself. Thiswasraised on the 19th when
Mr. Massey filed his motion to withdraw and we first heard it. At that time, |
rejected theidea. | was reluctant to because I’ ve never required anindividual to go
forward representing himself when he has not requested that. And | don’t like that
idea, but I’ ve given alot of thought to that suggestion sincethe 19th. For the record,
Mr. Massey called me shortly after our hearing on the 19th when he received some
letters in the mail from Mr. Carruthers that dealt further—that he felt further
undermined his ability to represent him. And | just want that on the record so there
isno misunderstanding about that. But since the 19th, and after the phone call from
Mr. Massey that | received, after the hearing on the 19th, and after hi srequest today,
I’vegivenitalot of thought to what optionswereleft, wha optionsare still available
in this case. And in my judgment, the only option that is still available if Mr.
Carruthers chooses not to work with Mr. Massey and Mr. Sayle in going forward
with this case next Monday, is for him to represent himself. And I'll provide him
with a copy of the rules of Tennessee procedure, therules of evidence. And he can
Sit at counsel tableand voir direthejury, and guestion witnesses, andgive an opening
statement, as any lawyer would, and he would be required to comply with al the
rules as any lawyer would, if he chooses to go forward on his own. If he choosesto
say nothing, then that’s his prerogative, and — But that’s what the situation will be
next Monday, Mr. Carruthers. And the choiceisyours. Again, the choiceisyours.
Y ou have for the third time around an outstanding attorney representing you. And
he’'s here, and he'll be availabe. If you choose to avail yourself of his services, he
will represent youon Monday. If you choose not to, you can go forward representing
yourself. If you go forward representing yourself, | will requireMr. Massey and Mr.
Sayleto be available as elbow counsel so that at any recess or overnight, you can
seek advice from them, and they can confer with you and advise you in any way that
they deem appropriate. So if you dect not to have him represent you and you go
forward representing yourself, they | bein the courtroom observing, and they’ Il be
available to offer advice and counsel to you a any recess, lunch break, overnight
break. One of thosetwo scenarioswill occur next Monday. And again, it’supto Mr.
Carruthers because we' ve been through this now for many, many monthsand at this
point in time, the case needsto go forward. Thereisno other reason for the caseto
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bereset, no proof problemsfrom one side or the other, no witness problemsfrom one
sideor theother. The caseisnow set for thethirdtimefor trial. Thereisno extrinsic
reason for an additional continuance. And-so Mr. Carruthers is going to have to
decide in which manner he wishes to proceed on Monday, but the case will go
forward on Monday. And I'll hear back from Mr. Massey Monday morning with
regard to whether he hasbeen ableto confer with his client and what the progress of
that has been, and whether he feels that the progress has been such that it would
allow him to go forward in representing Mr. Carruthers.

(Emphasis added.)

The record reflects that at a hearing hdd the next day, January 3, 1996, Carruthers was
“glaring” at Massey while “gritting hisjaw.”# Upon observing Carruthers' conduct, thetrial court
once again cautioned the defendant as follows:

Andagain, asl did yesterday, | want to remind Mr. Carruthersthat if it ishisdecision
not to proceed with Mr. M assey and to proceed pro sejust aminute. I'll let you
speak in a moment-then he needs to understand that he will be hdd to the same
standard that attorneys are held to during a trial. Rules of evidence, rules of
procedure will apply. And he will need to familiarize himself as best he can with
those procedures and those rules between now and trial date because in proceeding
pro se, he will certainly be held to that same standard. Obvioudly, he realizes the
charges that are pending and the potential for the imposition of the deah penalty
involved in this case. We ve had numerous hearings and motions over the past
fifteen or eighteen morths, and all of those matters should be very apparent to Mr.
Carruthers at this point in time.

Responding tothetrial court’ sadmonition, Carrutherssaid hedid not want Massey representing him
because Massey was on cocaine.

Following this hearing, Massey filed an application for extraordinary appeal® in the Court
of Criminal Appealschallenging thetrial court’sruling that he remain on the case either as counsel
or asadvisory counsel. Inan order dated January 8, 1996, the Court of Criminal Appeals held that
Massey should be allowed to immediately withdraw from further representation, stati ng:

This Court is of the opinion that the attorney-client relationship which may
have previously existed, has deteriorated until such a relaionship does not exist
between Carruthers and Mr. Massey. Also the circumstances of this case make it

21The trial judge stated that “since [Carruthers] has been brought in the courtroom, he hasin fact been glaring
at Mr. M assey non-stop.”

22
See Tenn. R. App. P. 10.
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impossible for Mr. Massey to ethically represent Mr. Carruthers. Carruthers has
proclaimed that he will do bodily harm to Massey. He has in essence and in fact
threatened Massey with death. Carruthers, who has a history of violent condud, is
apparently a member of a gang. All of his correspondence to Massey carries a
drawing of alidlesseyethat watchesfrom thetop of apyramid. Moreover, Massey’s
family is filled with fear and anxiety due to the threats made to Massey; and
Massey’ ssecr etary, who has had dealingswith Carruthers by telephone, likewise has
fear and anxiety based upon her conversations with Carruthersand the threats made
against Massey. Given these circumstances, Mr. Massey had no alternative but to
seek permission to withdraw as counsel. He is supported in this endeavor by the
Disciplinary Counsel for the Tennessee Supreme Court Office, which advised
Massey that hewas ethically required to withdraw as counsel, and, if the motion was
denied he was required to seek rdief in the appellae courts.
* % % %

Given these facts and drcumstances aswel | asthe relevant provisions of the
Code of Professional Conduct, which governsthe conduct of lawyersinthe State of
Tennessee, Mr. Massey was entitled to be relieved as counsel of record for Mr.
Carruthers. If there ever was an amicable attorney-client relationship, it was
eradicated by Mr. Carruthers conduct in writing the letters aforementioned and
threatening to do bodily harm to Mr. Massey thefirst time he saw him. Today, Mr.
Massey and Mr. Carruthers are at odds and their differences are irrecondlable.
Furthermore, Mr. Massey, who emphatically denied any misconduct or addiction to
drugs, must attempt to protect hisfamily, secretary, and himself from physical harm
aswell as protect himself from further disciplinary complaints.®

(Emphasis added.)

The same day thisorder wasfiled, but beforethetrial judge had received the order, ahearing

was held inthetrial court. After learning that Massey had received seven more pieces of certified
mail at his home since the hearing on January 2, and after being advised by Massey that the

difficulties with Carruthers had not improved, the trial judge concluded that Carruthers,

through his actions, through his accusations, and letters, he has forced himself into
asituation where | have no option but to require that he proceed prose. Andsoin
deference to your request, | will go forward with my previous statement and that is
that you and Mr. Sayle will reman as elbow counsel. Mr. Carrutherswill represent
himself.

Thetria court thenreiterated, “[f]rom thispoint forward I'll give Mr. Carruthers the opportunity to
speak on his own behalf & appropriatetimes. Asl indicated to him last week, he will be expected

23The record reflects that Carruthers had filed a complaint aganst Massey with the Board of Professional
Responsibility.
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to comply with all of the rules of procedure and evidence that an attorney would be required to
comply with.”

Upon hearing the trial court’ s ruling, Carruthers claimed that he had attempted to reconcile
with Massey and complained that he was not qualified to represent himself. The trial judge
responded:

WEell, those are the perilsin going forward pro se. Andin my judgment, Mr.
Carruthers, as I’ ve said on several occasions, and | don’t intend to get back into a
lengthy hearing on thisissue at thistime, but we’ ve had two or three hearings already
on this. In my judgment, and | understand you' re stating now that you don’t feel
capableof going forward and representing yourself. But you need to understand that
in my judgment you have created this problem for yourself. Y ou are the author of
your own predicament by, in my opinion, sabotaging the representation of you by
four previous attorneys. These are now your fifth and sixth attorneys In my
judgment, because of actionsthat you’ ve taken over the past 18 months, because of
actions that you've taken, you are now in this situation. And so it may well be
difficult for you to go forward in representing yourself, but thisis the situation that
you'’ ve created and you’re going to have to do the best you can, because there is
virtually no option left at thispoint. To reset it again, history would should would
only —would be afutile effort, because at the eleventh hour with the seventh and
elghth attorneys representing you, there would be some other effort, in my opinion,
some other manipulationon your part that would then cause those attorneysto come
in and want to get off your case. And then we'd reset it and appoint the ninth and
tenth attorneys, and the eleventh and twelfth. Andthere’d be no end to it.

* * % %

And so we're going forward and you're going to represent yourself. |
understand you’ re not an experienced attorney. | understand you may well have
never gone through avoir dire process before. And that’s unfortunate. | wish you
had cooperated and gotten along with Mr. Nance a year and a half ago. He was an
excellent attorney, hastried many, many casesin these courts, seriousdifficult cases
and donean excellent job. | wish you had cooperated and gotten along with Coleman
Garrett who, in my opinion, isone of the best trial attorneysinthisentire state. He's
tried many casesin thiscourtroom anddefended individual sremarkablywell. | wish
you had cooperated and gotten along with Mr. Craig Morton and Mr. Glenn Wright,
and Mr. Harry Sayle, and Mr. William Massey, because | think it would’ve beenin
your best interest to have done so. But it’s been obviousthat you have not. And so
for that reason we' re going forward.

* % * %

It’s not easy to makethis decision. It'snot adecision that | made lightly or
take lightly. But | tell you what, if the record isn’'t complete enough and replete
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enough with evidence of manipulative conduct and obstructionism, then | can't
imagine ever there being a record for the appellate courts in Tennesseethat would
meet that criteria

(Emphasis added.)

After the trial court ruled, Carruthers offered to waive any conflict, to allow Massey to
continue representing him, to apologize to Massey, and to testify that the accusations he had made
against Massey were untrue. The tria court refused, finding that Carruthers was merely using
another tactic to delay the proceeding.

The next day, January 9, 1996, the Court of Criminal Appeals entered an addendum to its
previous order and allowed Massey to be completely rdieved from further representation or
participation in the case including providing assistance as “elbow counsel.” However, Sayle
continued on the case as elbow or standby counsal.

During voir dire two days later, January 11, 1996, the State requested a continuance of the
trial dueto the hospitalization of oneof itsmaterial witnesses, NakeitaShaw. Thetrial court granted
the State’ s motion for a continuance and rescheduled the trial for April 15, 1996. At thispoint, in
light of the continuance, Carruthersmade an oral motionfor appointment of new counsel * Thetrial
court denied the moti on, stating:

Theruling still stands The systemwill not be held hostage by Tony Carruthers, and
to go through another round of attorneys will be doing just that, because history
suggests, asyou’ vedonein the past, that isif new attorneyswere appointed and spent
the time and investigated, the effort to get ready on this case, then at the eleventh
hour something would hagppen, some allegations would be made that would
underminetheir ability to represent you, they’ d ask to withdraw, we' d beback inthe
samesituation that wewereinwith Mr. Larry Nance with Mr. Coleman Garrett, with
Mr. Bill Massey, al three of whom are outstanding criminal defenseattorneys. All
three of whom were fully capable of representing you, andall three of whom had to
be relieved because of your adions. And in my judgment, enough is enough. And
becauseof your actions, theseattorneysarenolonger representing you and, therefore,
youwill berepresenting yourself. Y ou have ampletimeto prepare. Y ouhaveaccess
to legal opinion from Mr. Sayle. You havethefile. You havetherules. You have
ajury consultant. You havean investigator. And thisisthe manner inwhichwe're
going forward.

On January 16, 1996, the trial court approved Carruthers' request for funds to obtain an
investigator to assist him and authorized the investigator to contact the trial court directly if

24One day earlier,when the State mentioned thatit might possibly be requesting acontinuance, Carruthers had
adamantly objected to any continuance and stated he was ready to go to trial.

-26-



additional funds were needed. In February of 1996, Carruthersfiled two more written motions for
appointment of counsel which were again denied by the trial court for the same reasons set out
above. In ahearing on February 20, 1996, the trial court considered Carruthers' pre-trial requests
for funding for expert services, and, at this hearing, again recounted the events that culminated in
Carruthers being required to represent himself. Thetrial court observed that “it will be apparent to
anyonewho objectively viewsthissituation that Carruthersisnot being denied theright to counsel.”

Throughout these pre-trial proceedings, the trial court treated Carruthers with respect,
patiently listened to his arguments and requests, and afforded Carruthers and his investigator
considerable latitude in scheduling and arguing motions, even though most of these motions were
similar or identical to motionsthat had already been filed and argued by counsel who had previously
represented Carruthers. When Carruthers requested ex parte hearings to seek funding for experts,
the prosecution would voluntarily leave the court room. Thetrial judge granted Carruthers' request
for funding to obtain a forensic pathdogist, but denied his request for funding for an accident
reconstructionist.

In February of 1996, the trial court allowed Sayle to withdraw as elbow counsel because
Carruthers apparently had no confidence or trust in Sayle and because Carruthers was launching
personal, verbal attacks upon Sayle. When Sayle moved for permission to withdraw as elbow
counsel, he stated:

He has expressed the feeling that | am not working for himand that | have not

done anything for him, I’'m not going to do anything for him. He suspects — he's

madeit clear that he suspectsthat I’ m working with the state in some capacity. And

frankly none of the advice | give him is followed, and | don’t think there is any
intention of following it. And frankly its just — and the abuse gets extremely
personal. Personal villification over the last couple of meetings, and | see no basis

for being able to continue.

Thereafter, Carruthers twice made oral motions for appointment of counsel, first on March
4, 1996, and then on April 15, 1996, the day jury selection began. Again, thetrial court denied these
motions and noted that this was not thefirst case in which Carruthers had employed such tactics.®
Carruthersthereforerepresented himself at trial and sentencing, participatinginvoir dire, presenting
opening statement, questioning witnesses on cross-examination, making objections, presenting
witnessesin his defense, and presenting closing argument. After the jury returnedits verdicts asto
guilt and sentencing, thetrial court gopointed counsel torepresent Carruthers on hismotion for new
trial and on apped.

In the Court of Criminal Appeals, Carruthers, by and through counsel, first asserted that he
had been denied due process when the trial court required him to represent himself at trial and
sentencing in this capital case. The Court of Criminal Appeals rejected his claim and held that,

25I n an earlier aggravated assault case Carruthers had been appointed four attorneysbefore the case wasfinally
tried. See Carruthers v. State, No. 02C01-9505-CR-00130 (Tenn. Crim. App., Jackson, A pril 17, 1996).
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under the circumstances of thiscase, thetrial court wasjustified in requiring Carruthersto represent
himself, reasoning as follows:

Wedo not take lightly the result that adefendant hasto proceed pro sein any
trial, especially one involving a capital offense. Our judicia system could not
surviveif those accused of crimeswereliterally run over “roughshod.” But whilethe
individual must be protected by the system, thejudicial system must also be protected
fromabusesby anindividual. A person charged with criminal actscannot beallowed
to subvert the judidal system.

InthisCourt, counsel for Carruthersagain contend that hewas denied hisright to due process
when he was required to represent himself during thetrial of thiscapital case. Counsel assert that
Carruthersdid not expresslywaive hisright to counsel, that any implicit waiver wasinvalid because
the trial court did not advise Carruthers of the possibility of waiver or the dangers of self-
representation, and that his conduct is not egregious enough to justify afinding of forfeiture. In
response, the State argues that the Court of Criminal Appeals correctly found that Carruthers
forfeited his right to counsel because Carruthers was using this right in order to manipulate the
judicia system and delay thetrial. In the alternative, the State argues that the record in thisappeal
supportsafinding that Carruthersimplicitly waived hisright to counsel by hiscourse of conduct and
that thetrial court’ swarningsto Carruthers were sufficient to inform him that he would be deemed
to havewaived hisright to counsel if hisconduct continued and of the dangersof self-representation.

Boththe United Statesand Tennessee Constitutionsguaranteeanindigent criminal defendant
the right to assistance of appointed counsel at trial. SeeU.S. Const. amend. VI; Tenn. Congt. art. |,
8 9; Martinez v. Court of Appeal of Califomia, U.S. , 120 S. Ct. 684, 686, 145 L.Ed.2d 597
(2000); Gideonv. Wainwright, 372 U.S. 335, 83 S. Ct. 792, 9 L.Ed.2d 799 (1963); Statev. Small,
988 SW.2d 671, 673 (Tenn. 1999); Statev. Northington, 667 S.W.2d 57, 60 (Tenn. 1984); seealso
Tenn. R. Crim. P. 44(a). Theright of an accused to assistance of counsel, however, doesnot include
theright to appoi ntment of counsel of choice, or to special rapport, confidence, or even ameaningful
relationship with appointed counsel. See Morris v. Slappy, 461 U. S. 1, 13-14, 103 S. Ct. 1610,
1617-18, 75 L.Ed.2d 610 (1983); United Statesv. Gallop, 838 F.2d 105, 107 (4th Cir. 1988); Siers
v. Ryan, 773 F.2d 37, 44 (3 Cir. 1985); State v. Moody, 968 P.2d 578, 579 (Ariz. 1998); Snell v.
State, 723 So.2d 105, 107 (Ala. Crim. App. 1998); Jones v. State, 449 So.2d 253, 258 (Fla. 1984);
Statev. Ryan, 444 N.W.2d 610, 625 (Neb. 1989). Theessential aim of the Sixth Amendment isto
guaranteean effective advocate, not counsel preferred by the defendant. SeeWheat v. United States,
486 U.S. 153, 159, 108 S. Ct. 1692, 1697. 100 L.Ed.2d 140 (1988).

Ordinarily, waiver of the right to counsel must be voluntary, knowing, and intelligent. See
Johnson v. Zerbst, 304 U.S. 458, 464-65, 58 S. Ct. 1019, 1023, 82 L.Ed. 1461, 1466-67 (1938);
Small, 988 SW.2d at 673. Typically, such a waiver occurs only after the trial judge advises a
defendant of the dangers and disadvantages of self-representation and determinesthat the def endant
“knows what he is doing and his choice is made with eyes open.” Adamsv. United States ex rel.
McCann, 317 U.S. 269, 279, 63 S. Ct. 236, 242, 87 L.Ed. 268 (1942); see also Small, 988 SW.2d
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at 673; Northington, 667 S.W.2d at 61-62. Many courts, however, have recognized that theright to
counsel is not a license to abuse the dignity of the court or to frustrate orderly proceedings.®
Accordingly, several courts have acknowledged that, like other constitutional rights? the right to
counsel canbeimplicitly waived or forfeitedif adefendant manipulates, abuses, or utilizestheright
todelay or disrupt atrial. See United Statesv. Leggett, 162 F.3d 237, 249 (3rd Cir. 1998) (holding
that defendant forfeited hisright to counsel when hephysicallyassaulted hisattomey); United States
v. Goldberg, 67 F.3d 1092, 1097-1101 (3rd Cir. 1995) (discussing the principles of implicit waiver
by conduct and forfeiture, but concluding that defendant had not forfeited his right to counsel);
United Statesv. Mcl eod, 53 F.3d 322, 326 (11th Cir. 1995) (holding that defendant forfeted his
right to counsel by exhibiting abusive, threatening, and coercive conduct toward hisattorney); United
States v. Fazzini, 871 F.2d 635, 642 (7th Cir. 1989) (holdng that defendant waived his right to
counsel where, after being warned that he could lose the right if he failed to cooperate, defendant
continued to refuse to cooperate with numerous court-appointed lawyers); United Statesv. Kdms,
827 F.2d 1319, 1322 (%h Cir. 1987) (holding that defendant implicitly waived the right to counsel
where, to delay the trial, defendant refused to accept appointed counsd or hire his own attorney);
United Statesv. Mitchell, 777 F.2d 248, 256-57 (5th Cir. 1985) (holding defendant waived hisright
to counsel when, in bad faith and for purpose of delay, he retained counsel knownto have aconflict
of interest and failed to retain other counsel); Richardson v. Lucas, 741 F.2d 753, 756 (5th Cir.
1984) (holding that defendant’ s refusd to allow any public defender, regardlessof competence, to
represent him constituted a waiver of the right to counsel); United States v. Moore, 706 F.2d 538,
540 (5th Cir. 1983) (holding that defendant’s “persistent, unreasonable demand for dismissal of
counsel and appointment of new counsel . . . isthe functional equivalent of aknowingand voluntary
waiver of counsel”); United Statesv. Leavitt, 608 F.2d 1290, 1292 (9th Cir. 1979); United Statesv.

26813 United States v. Flewitt, 874 F.2d 669, 674 (9th Cir. 1989) (“The right to self-representation is not a
license to abuse the dignity of thecourtroom.”); Berry v. Lockhart, 873 F.2d 1168, 1171 (8th Cir. 1989) (“A defendant
has no right to manipulate hisrightto counsel in order to delay or disrupt the trial.”); Gallop, 838 F.2d at 108 (“[R]ight
[to counsel] must not obstruct orderly judicid procedureand deprive courts of the exercise of their inherent power to
control the administration of justice.”); United States v. White, 529 F.2d 1390, 1393 (8th Cir. 1976) (“Of course, the
right to counsel isa shield, not asword. A defendant has no right to manipulate hisright for the purpose of delaying and
disruptingthetrial.”); Brooksv. State, 819 S.W.2d 288, 290 (Ark. Ct. App. 1991) (“[T]he constitutional right to counsel
isashield, not asword, and . . . adefendant may not manipulate thisrightfor thepurpose of delaying the trial or playing
‘cat-and-mouse’ with the court.”); Jones, 449 So.2d at 258 (“We consider it implicit. . . that the right to appointed
counsel, like the obverse right to self-representation, is not a license to abuse the dignity of the court or to frustrate
orderly proceedings. . .."); Statev. Green, 471 N.W.2d 402, 407 (Neb. 1991) (“ A defendant may not utilize his or her
right to counsel to manipulate or obstruct the orderly procedure in the court or to interfere with the fair administration
of justice.”); State v. Montgomery, 530 S.E.2d 66, 69 (N.C. Ct. App. 2000) (“[A] n accused may lose his constitutional
right to be represented by counsel of his choice when he perverts that right to a weapon for the purpose of obstructing
and delaying his trial.”); Painter v. State, 762 P.2d 990, 992 (Okla. Ct. Crim. App. 1992) (“The right to assistance of
counsel may not be put to service as a means of delaying or trifling with the court.”) ; United States v. Fowler, 605 F.2d
181, 183 (5th Cir. 1979) (“The right to assistance of counsel, cherished and fundamental though it be, may not be put
to service as ameans of delayingor triflingwith the court.”); Cf. Farettav. California, 422 U.S. 806, 834 n.46, 95 S. Ct.
2525, 2541 n.46, 45 L .Ed.2d 562 (1975) (“The right of self-representation isnot alicense to abuse the dignity of the
courtroom.”).

27See, e.g. lllinoisv. Allen, 397 U. S. 337, 90 S. Ct. 1057, 25 L.Ed.2d 353 (1970) (holding that by persisting
in disruptive conduct the accused lost his constitutional right to be present throughout the trial).
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Travers, 996 F. Supp. 6, 17 (S.D. Fla. 1998) (finding forfeiture as a result of the defendant’s
“persistently abusive, threatening and coercive” dealings with his attorney and noting that the
defendant had been repeatedly warned that his failure to cooperate could result in a finding of
forfeiture); United States v. Jennings, 855 F. Supp. 1427, 1442 (M.D. Pa. 1994) (finding that
defendant waived his right to counsel when he physically assaulted his attorney); Siniard v. State,
491 So.2d 1062, 1063-64 (Ala. Ct. Crim. App. 1986) (holding that defendant forfeited the right to
counsel where hewas allowed eight months and several continuancesto retain counsel but failed to
do so0); Brooks, 819 S.W.2d at 290 (recognizing forfeiture, but concluding that forfeiture was not
appropriate because the record did not show that the defendant used his right to manipulate the
judicial system); Potter v. State, 547 A.2d 595, 602 (Del. 1988) (stating that a defendant’ s dilatory
actionsin retaining counsel can justify aforfeiture of theright to counsel); Jones, 449 So.2d at 256
(holding that defendant waived hisright to counsel by persistently demanding counsel of hischoice
and refusing to cooperate with appointed counsel); Brickert v. State 673 N.E.2d 493, 496 (Ind. Ct.
App. 1997) (holding that defendant waved his right to counsel by engagingin conduct designed to
frustratethejudicial processand avoidor delay atrial); Peoplev. Sloane, 693 N.Y.S.2d 52, 53 (N.Y.
App. Div. 1999) (holding that defendant forfeited his right to counsel by his “ persistent pattern of
threatening, abusive, obstreperous, and uncooperative” behavior towardsfour successive appointed
attorneys); People v. Gilchrid, 658 N.Y.S.2d 269 (N.Y. App. Div. 1997) (holding that defendant
forfeited his right to counsel when he assaulted his fourth appointed attorney); Montgomery, 530
S.E.2d at 69 (holding that defendant forfeited his right to counsel when, over the course of fifteen
months, hewastwice appointed counsel and twi cerel eased hisappointed counsel); Painter, 762 P.2d
at 992 (holding that defendant waived hisright to counsel when hefailed to secure counsel or request
appointed counsel so that he coud delay his hearing); State v. Boykin, 478 S.E.2d 689, 690 (S.C.
Ct. App. 1996) (recognizing that a defendant may implicitly waive the right to counsel by
misconduct, but finding no implicit waiver because no warnings had beengiven the defendant); City
of Tacoma v. Bishop, 920 P.2d 214, 218 (Wash. Ct. App. 1996) (recognizing forfeiture but
concluding that the defendant’s misconduct was not sufficiently egregous to support a finding of
forfeiture); State v. Cummings, 546 N.W.2d 406, 418 (Wis. 1996) (holding that defendant had
forfeited hisright to counsel where he consistently refused to cooperate and constantly complained
about counsel’ s perf ormance to mani pul ate, di srupt, and del ay the proceedings); seegenerallyWayne
R. LaFave, et a., Criminal Procedure, 8 11.3(c) (2nd ed. 1999) (“What these courts have held, in
effect, is that the state’s interest in maintaining an orderly trial schedule and the defendant’s
negligence, indifference, or possibly purposeful delaying tactic, combined to justify aforfeiture of
defendant’ sright to counse! . . . .").

Some courts have attempted to distinguish the concepts of implicit waiver and forfeiture.
See, e.q., Goldberg, 67 F.3d at 1099-1100; City of Tacoma, 920 P.2d at 218. These courtshold that
animplicit waiver occurs when, after being warned by the court that counsel will belost if dil atory,
abusive, or uncooperative misconduct continues, a defendant persists in such behavior. Id. In
contrast, forfeiture resultsregardl ess of the defendant’ sintent to relinquish theright and irrespective
of thedefendant’ sknowledge of theright. 1d. Accordingly, whereadefendant engagesin extremely
serious misconduct, afinding of forfeitureisappropriate even though the defendant was not warned
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of the potential consequences of his or her actions or the risks associated with self-representation.
See Goldberg, 67 F.3d at 1102; City of Tacoma, 920 P.2d at 218.

However, many courts considering this issue do not distinguish between the two concepts
and have used the terms implicit waiver and forfeiture interchangeably. See Goldberg, 67 F.3d at
1098; Cf. Freytag v. Commissioner of Internd Revenue Service, 501 U.S. 868, 895 n.2, 111 S. Ct.
2641, 2647 n.2, 115 L.Ed.2d 764 (1991) (Scalia, J., concurring inpart and concurring in judgment)
(“TheCourt usestheterm ‘waive' instead of ‘forfeit.” Thetwo arereally not the same, although our
cases have so often used them interchangeably that it may betoo lateto introduce precision. Waiver,
the intentional relinquishment or abandonment of a known right or privilege, is merely one means
by which aforfeiture may occur. Somerightsmaybeforfeited by meansshort of waiver.”) (internal
citations and quotations omitted).

Although this Court has never considered theprecisequestion presented in thisappeal, when
discussing a non-ndigent defendant who fired hisattorney inopen court and thereafter repeatedly
protested about going to trial without alawyer, we recognized that even “[t]hough a defendant has
aright to select hisown counsel if he acts expeditiously todo so ... . hemay not use thisright to play
a‘cat and mouse’ gamewiththecourt . . ..” Statev. Chadwick, 224 Tenn. 75, 79, 450 S.W.2d 568,
570 (1970); seeaso Glasgow v. State, 224 Tenn. 626, 461 SW.2d 24 (1970); Statev. Dubrock, 649
S.W.2d 602 (Tenn. Crim. App. 1983) (holding that non-indigent defendants waived the right to
counsel becausethey refused to hire anattorney). Theideathat the right to counsel may not be used
to manipulateor toy withthejudicial system appliesequallytoindigent and non-indigent defendants.
Although an indigent criminal defendant has a constitutional right to appointed counsel, that right
may not be used as alicense to manipulate, delay, or disrupt atrial. Seefootnote 26 supra, citing
cases. Accordingly, we concludethat anindigent criminal defendant mayimplicitly waveor forfeit
theright to counsel by utilizing that right to manipulate, delay, or disrupt trial proceedings. We also
hold that the distinction between these two conceptsis slight and that the record in this case supports
afinding of both implicit waiver and forfeiture.

When Garrett and Morton were allowedto withdraw and Massey and Sayle were appointed,
the trial court advised Carruthersthat Massey and Sayle would be the lawyers representing him at
trial and that there would be no further withdrawal and new appointments absent a “gigantic
conflict.” Despite this admonishment, Carruthers once again launched personal attadks and threats
againstMassey, threat sthat eventually extended to Massey’ sofficestaff and familymembers. When
Massey renewed his motion to withdraw on January 2, 1996, the trial court specificdly and clealy
advised Carruthersthat he had two choi ces—cooperatewith Massey or represent himself. Carruthers
also was advised that if he chose not to cooperate with Massey and to represent himsdf, he would
be required to comply with all procedural rules as if he were an attorney. The trial court repeated
his admonishment at a hearing on January 3, 1996. Despitethetrial court’s clear warnings, quoted
fully earlier in this opinion, Carruthers perssted with his attitude of hostility toward Massey, asis
evidenced both by his “glaring” at Massey during the hearings and by the letters Massey received
after those hearings. In our view, Caruthers implicitly waived hisright to counsel, because, after
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being warned by the trial court that he would lose his attorney if his misconduct continued,
Carruthers pergsted in his miscondud.

In so holding, wergect Carruthers' claimthat thewarnings given him by thetrial court were
not sufficient to support a finding of implied waiver. The cases upon which Carruthers relies in
support of this claim are inapposite because they involve explicit, voluntary waiver cases. See
United Statesv. McDowell, 814 F.2d 245, 251-52 (6th Cir. 1987); Crandell v. Bunndl, 25 F.3d 754
(9th Cir. 1994); United States v. Silkwood, 893 F.2d 245, 248-49 (10th Cir. 1989). We declineto
hold that atrial court must provide extensive and detailed warnings when a defendant’ s conduct
illustrates that he or she understands the right to counsel and is able to use it to manipulate the
system. We concludethat animplicit waiver may appropriately be found, where, ashere, therecord
reflects that the trial court advises the defendant theright to counsel will be lost if the misconduct
persistsand generally explains the risks associated with self-representation. Cf. Kelm, 827 F.2d at
1322 (considering the record as a whole when determining the sufficiency of the trial court’s
advisements).

Even assuming the warnings given Carruthers were insufficient to support a finding of
implicitwaiver, however, weconcludethat Carruthers' conduct was sufficiently egregiousto support
afinding that he forfeited his right to counsel. The circumstances culminating in the trial court’s
ruling have been fully summarized. Carruthers repeatedly and unreasonably demanded that his
appointed counsel withdraw and that new counsel be appointed. Carruthers' demandsescalated as
hisscheduledtrial datesdrew near. Asthetria courtrecognized, the“ploy” to delaythetrial became
increasingly apparent with each new set of attorneys. In addition, Carruthers’ conduct degenerated
and his outrageous dlegations and threats escal ated markedly with each new set of attorneys. Asthe
trial court emphasized, Carruthers was the author of his own predicament and sabotaged his
relationship with each successive attorney with the obvious goa of delaying and disrupting the
orderly trial of the case. Under these circumstances, thetrial court wasfullyjustified inconcluding
that Carruthers had forfeited hisright to counsel. Indeed, in situationssuch asthisone, atrial court
has no other choice but to find that a defendant has forfeited the right to counsel; otherwise, an
intelligent defendant “ could theoretically go through tens of court-appointed attorneysand delay his
trial for years.” Cummings, 546 N.W.2d at 419.

Asdid the trial court and the Court of Criminal Appeals, we have carefully considered the
ramifications of holding that anindigent crimina defendant ina capital case hasimplicitly waived
and forfeited hisvaluableright to counsel 2 We are aware that both implicit waiver and forfeiture
are extreme sanctions. However, Carruthers' conduct was extremeand egregious. The sanctionis
appropriateunder the circumstances and commensurate with Carruthers' misconduct. Wereiterate
that a finding of forfeiture is appropriate only where a defendant egregiously manipulates the

28As the Court of Criminal Appeals noted, this appears to be the only capital case in the country in which a
defendant has been held to have implicitly waived or forfeited the right to counsel and has been required to represent
himself at trial and sentencing. Cf. Waterhouse v. State, 596 So.2d 1008, 1011-15 (Fla. 1992) (requiring the capital
defendant to make a pro se argument at his capital re-sentencing hearing).
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constitutional right to counsel soasto delay, disrupt, or prevent the orderly administration of justice.
Where the record demonstrates such egregious manipulation afinding of forfeiture should be made
and such afinding will be sustained, evenif the defendant is charged with acapital offense. Persons
charged with capital offenses should not be afforded greater latitude to manipulae and misuse
valuable and treasured constitutional rights.

Carruthers also claims that he was denied due process because he was forced to choose
between incompetent counsel and no counsel at all, and he asserts that the trial judge should have
held a hearingto determine the validity of hiscomplaints about his attorneys

We disagree. There is simply no evidence indicating that any one of the many attorneys
appointedto represent Carrutherswasineffective® Infact, therecord fully supportsthetrial court’s
repeated findingsthat the attorneys were qualified, competent, andhighly skilled trial lawyers. The
record demonstratesthat thetrial court closely supervisedthe case, inquired about defense counsel’ s
progress, allowed Carruthersto voice his concernsabout counsel, and conscientiously reviewed and
considered letters from Carruthers containing allegations about his atorneys. Based upon this
information, the trial court repeatedly found the attorneys representing Carruthers to be competent.
Most of Carruthers' complaints about his attorneys were outrageous personal attacks that had little
or nothing to do with legal representation. Indeed, these all egations were so outrageous that the
letters were sealed at trial and remain a sealed exhibit to the record on appeal. Although we have
reviewed the letters, it is not necessary to reveal the specific nature of the offensive and unfounded
alegations® Sufficeit to say that, given the nature of the allegations and thetrial court’sclose and
careful supervision of the case, a formal hearing to determine counsel’s competency was not
necessary.

To the extent that Carruthersis alleging that his pro se representation was ineffective, we
agree with the Court of Criminal Appeals’ conclusion that when a defendant forfeitsor waivesthe
right to counsel, regardless of whether the waiver is explicit or implicit, he or she also forfeits or
waivestheright to effective assistance of counsel. SeeSmall, 988 S.W.2d at 673; Statev. Goodwin,
909 SW.2d 35, 45 (Tenn. Crim. App. 1995); Cf. Faretta 422 U.S. at 835 n.46, 95 S. Ct. at 2541
n.46(*[W]hatever else may or may not beopento himon appeal, adefendant who el ectsto represent

29Our holding that this record does not support Carruthers’ claim that he was forced to choose between
ineffective counsel or no counsel at all does not preclude Carruthers from asserting ineffective assistance of counsel in
a petition for post conviction relief. We have considered Carruthers’ assertion of ineffective counsel in this appeal as
aforfeitureargument, and we emphasize that clai ms of i neffectiveassi stance of counsel generally aremore appropriately
raised in a petition for post conviction relief. See State v. Anderson, 835 S.W .2d 600, 606 (Tenn. Crim. App. 1992)
(“Raising issues pertaining to the ineffective assistance of counsel for thefirst ime in the appellate court is a practice
fraught with peril.”); cf. State v. Wilson, _ S\W.3d __ (T enn. 2000) (holding that a constitutional challenge to the
validity of aguilty pleashould beraised and litigated in a petition for post-conviction relief rather than on direct appeal).

30 . . . L
As previously stated, after the trial court ruled that Carruthers had forfeited hisright to counsel, Carruthers
offered to testify that the allegations he made about Massey were untrue.
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himself cannot thereafter complain that the quality of his own defense anounted to a denia of
effective assistance of counsel.”).®

Carruthers also argues that his right to counsel was violated when the trial court alowed
Sayle to withdraw as advisory counsd. We disagree. This Court recently held that “there is no
constitutional right to the appointment of advisory counsel where adefendant has knowingly and
intelligently waived theright to counsel.” Small, 988 SW.2dat 675. Wealso recognized in Small
that trial courtshave discretion to appoint advisory counsel, but emphasi zed that trial court decisions
regarding appointment of advisory counsd will not be overtumed on appeal absent a showing of
abuseof discretion. 1d. Carruthers has cited no authority that would require adoption of adifferent
rulein this case.

After finding that Carruthershad implicitly waived o forfeited hisright to appointed counsel,
thetrial court, consistent with preferred practice,* appointed advisory counsel. Sayle was allowed
towithdraw because Carrutherslevel ed persond attacksagainst him. Given Carruthers’ rdationship
with his five prior court-appointed attorneys, we conclude that the trial court did not abuse its
discretion by permittingSayletowithdraw. Indeed, thetrial court’ sdecision wasentirely reasonable.
Cf. Cummings, 546 N.W.2d at 419 (upholding the trial court’s refusal to appoint standby counsel
because the defendant had totally refused to cooperate with his previous court-appointed counsel).
Thisissueiswithout merit.

Finaly, Carruthers argues that the trial court did not treat him fairly because he was forced
torepresent himself. Carruthersrecitesan extensivelist of over thirty episodesallegedly supporting
hisallegationsthat histrial wasunfair and histreatment unequal. Asthe Court of Criminal Appeals
found, most of the restrictions about which Carruthers complains resulted from his status as a pro
selitigant and a prisoner subject to strict security measures. Infact, the record reflectsthat thetrial
court was much more lenient with Carruthersthan with the other defense attorneysand went to great
lengthsto accommodate Carruthers’ requests, evenissuingsubpoenasfor withessesduringtrial. The
trial court aso liberdly approved fundsfor Carruthersto secureexpert and investigative assi stance.
Thetrial court wasnot required to exempt Carruthersfrom complying with therules of evidenceand
procedureor toalow Carruthersfreereigninthecourtroom. Therecord revealsthat Carrutherswas
treated fairly by the trial court, and this issueis without merit.

31We note, however, that a defendant retainsthe right to complain of ineffective assi stance with respect to any
stage of the proceedingwherein he or shewas represented by counsel. Cf. Daughtry v. State, 482 S.E.2d 532, 533 (Ga.
Ct. App. 1997) (stating that a criminal defendant will not be heard to assert aclaim of ineffective assistance of counsel
with respect to any of the stages of the proceedingswherein hewas counsel). Therefore, aspreviously stated, our holding
in this appeal does not preclude Carruthers from alleging in apost conviction petition ineffective assistance of counsel
with respect to a stage of the proceeding wherein he was represented by counsel.

SZM oore, 706 F.2d at 540.



Denial of Montgomery’s Motion for Severance

Montgomery claims that the trial court erred by refusing to sever his case from that of
Carruthers under Tenn. R. Crim. P. 14(c)(2).** Montgomery asked for a severance, beforetrial,
during trial, and once againin his motion for new trial, arguing that the trial court’ sfailureto grant
aseverance resulted in prejudidal error mandating anew trial > In this Court, Montgomery daims
he was unduly prejudiced by ajoint trial because of the admission of certain statements made by
Carruthers that would not have been admissible at a separate trial and because of the “grossly
prejudicial fashion” inwhich Carruthersrepresentedhimself at trial. The Staterespondsthat thetrial
court appropriately denied Montgomery s requests for a severance and alternatively contends that
any possibleerror in denying the request was harmless.

Whether a severance should be granted is a matter entrusted to the sound discretion of the
trial court, and this Court will not interfere with the exercise of that discretion unlessit resutsin
clear prejudice to the defendant. See State v. Hutchison, 898 S.\W.2d 161, 166 (Tenn. 1994); State
v. Coleman, 619 SW.2d 112, 116 (Tenn.1981); Hunter v. State, 222 Tenn. 672, 681, 440 SW.2d
1, 6 (1969); State v. Burton, 751 S\W.2d 440, 447 (Tenn. Crim. App. 1988). In Woodruff v. State
164 Tenn. 530, 538-39, 51 S.\W.2d 843, 845 (1932), this Court noted that:

The state, aswell asthe persons accused, is entitied to have itsrights protected, and
when several persons are charged jointly with a singe crime, we think the state is
entitled to havethefact of guilt determined and punishment assessedin asingletrial,
unless to do so would unfairly prejudice the rights of the defendants.

(Emphasisadded.) Reversd isrequired only when therecord demonstratesthat “the defendant was
clearly prejudiced to the point that thetrial court’ sdiscretion ended and the granting of [a] severance
becameajudicial duty.” Hunter, 222 Tenn. at 682, 440 S.W.2d at 6; see also Burton, 751 SW.2d
at 447.

No Tennessee court has previously consdered the effect of one defendant’s self-
representation on aco-defendant’ sright to aseverance. Several federal courts have heldthat, while
“pregnant with the possibility of prejudice,” atrial involving a pro se defendant and a represented

33$ubsection (c)(1) providesfor severancewhere aco-defendant’ sout-of-courtstatement refersto the defendant
but is not admissible against the defendant. Subsection (¢)(2) providesin relevant part that:

[t]he court, on motion of the state or on motion of the defendant other than under subdivision (c)(1),

shall grant aseverance of defendantsif: (i) [b]eforetrial . . . itis deemed appropriate to promote afair

determination of the guilt orinnocence of one or more defendants; or (ii) [d]uring trial, with consent

of the defendant to besevered, it is deemed necessary to achieve afair determination of the guilt or

innocence of one or more defendants.

34M ontgomery first requested a severance on December 16, 1994, againon February 16, 1996, when it appeared
Carruthers might be required to proceed pro se, on April 19, 1996 during the course of trial asaresult of Carruthers’ pro
serepresentation, and again on April 24, 1996, immedi ately before Carruthers called Alfredo Shaw to testify asawitness,
when it became clear in ajury-out hearing that Alfredo Shaw would testify consistently with his grand jury testimony
and implicate Carruther s in the killings.
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co-defendant is not prejudicial per se. United States v. Veteto, 701 F.2d 136, 138-39 (11th Cir.
1983); see also Person v. Miller, 854 F.2d 656, 665 (4th Cir. 1988); United States v. Oglesby, 764
F.2d 1273, 1275-76 (7th Cir. 1985); United Statesv. Sacco, 563 F.2d 552, 555-56 (2nd Cir. 1977);
State v. Canedo-A storga, 903 P.2d 500, 504 (Wash. Ct. App. 1995). Rather than automatically
granting a severance insuch cases, these courts have suggested that certain precautionary measures
be employed to minimize the possi bility of prejudice, incl uding

appointing standby counsel, warning the pro se defendant that he will be held to the
rulesof law and evidence and that he should refrain from speaking in thefirst person
in his comments on the evidence, and instructing the jury prior to the closing
remarks, during summation and in final instrudions, that nothingthe lawyer said is
evidencein this case. [T]he district judge should also make clear to the jury at the
outset that anythi ngthe pro sedefendant saysin his‘lawyer role’ isnot evidenceand
should instruct the pro se defendant beforehand that he should both avoid reference
to co-defendants in any opening statement or summation without prior permission
of the court and refrainfrom commenting on matters not in evidenceor solely within
his personal knowledge or belief.

Veteto, 701 F.2d at 138-39, Odlesby, 764 F.2d at 1275; Sacco, 563 F.2d at 556-57; Canedo-Astorga,
903 P.2d at 506. These courts have emphasi zed that such precautionary measuresare “ suggegions,
not requirements, for preventing the possibility of prejudicefrom ripening into actuality” in atrial
involving apro sedefendant and arepresented co-defendant. Veteto, 701 F.2d at 138. Weagreethat
these precautionary measures should be employed when a pro se defendant and a represented co-
defendant aretried jointly. However, in rare cases, such asthis one, even these protective measures
will not be sufficient to prevent “the possibility of prejudice from ripening into actuality.” 1d.

Although thetrial court required Carruthersto generally adhereto the rules of evidence and
procedure and cautioned him about making statementsto the jury, these measures wer e not enough
to prevent his pro se representation from prejudicing Montgomery's right to a fair trial. Indeed,
despitethetrial court’ sefforts, the record demonstrates that Montgomery was severdy prejudiced
by Carruthers self-representation, specifically, his offensive mannerisms before the jury,® his
questioning of witnesses that elicited incriminating evidence,*® and most importantly, his calling

35The jury sent notes to the trial judge complaining about Carruthers “scratching or pulling around his groin
when standing facing the jury. We find this very offensive,” and later asking the trial judge why Carruthers “was
constantly asking the same question over and over.”

36For example, duringcross-examination Carruthersasked Terrell Adair if he knew who had shot him and why
he had been shot. Adair responded, “they say you did it.” Again during cross-examination, Carruthers asked Andre
Johnson, “Did you tell me that Reginald Burkes told you that somebody was trying to get you?” Johnson responded,
“Yessir. And| told you it wasyou, sir.”
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Alfredo Shaw totestifyasawitness. The prejudicetoMontgomery was compounded whenthe State
used and emphasized theincriminating evidenceelicited by Carruthersduring its closing argument.®’

We do not agree with the State’ s assertion that any error is harmless because the trial court
instructed the jury “that if evidence applied to one defendant they should only apply it to the one
defendant.” As Montgomery points out, despite this general instruction, at no point did the trial
court instruct the jury that any particular evidence applied only to one defendant and not the other.
Even though Montgomery’ s name was not mentioned, Alfredo Shaw’s testimony clearly indicated
that others were involved with Carruthersin committing these crimes, and given thejoint trial, the
jury likely inferred that Montgomery was one of the others.®®

We recognize that the pregj udice resulting to Montgomery from being tried jointly with
Carruthersdid not becomefully apparent until thetrial had concluded. Only at the conclusion of the
trial wasit possiblefor thetrial court to comprehendthefull effect of Carruthers’ self- representation
upon Montgomery's right to a fair trial. We realize that the trial court properly atempted to
accommodatethe interest of judicial economy, the State' sinterest in having guilt determined and
punishment assessed in asingetrial, and the defendants’ right to afair trial. However, by thetime
this issue was raised in the motion for new trial, we believe that the record demonstrated that
Montgomery “was clearly prejudiced to the point that the trial court’s discretion ended and the
granting of [a] severance became ajudicial duty.” Hunter, 222 Tenn. at 682, 440 S.W.2d at 6; see
also Burton, 751 SW.2d at 447. We therefore hold that Montgomery’s right to a far trial was
prejudiced when he was denied a severance and was jointly tried with Carruthers.®* Accordingly,
we reverse Montgomery’ sconvictions and sentences and remand for anew trid.*

37For example, initsclosing agument, theState reminded the jury that Carruthers had puton a seminar about
drug dealing in Shelby County, highlighted Carruthers’ cross-examination that elicited incriminating evidence, and
emphasized that Carruthershad put on proof through Alfredo Shaw to show “what happened between 11:00 [p.m.] and
5:00 [am.]" the day the killings occurred.

38Carruthers generically referred to others when describing the eventsto Alfredo Shaw. For example, Shaw
testified that “ Tony told me they went to Marcellos’ mother’ s house, Delois, and told her - - asked her where the money
was.” Again, Shaw tegified that “they burned up thetruck, burned M arcellos’ truck up, to cover up the fingerprints
up that was inside the truck. Tony Carruthers then stated that they drove the bodiesback to Memphis. Marcellos and
Tucker were I’m assuming dead.”

39Even though we have concluded that a sverance should have been granted, we do not agree with
Montgomery’s assertions that much of the evidence admitted in the joint trial will be inadmissible in a separate trial.
Asmorefully explained in the next section, hearsay statements are admissible under theco-conspirator exception even
if the conspirators are separately tried, and where a conspiracy exists, even if Montgomery was not yet a member, he
is deemed to hav e adopted the previous acts and declarations of hisfellow conspirators. See Owensv. State, 84 Tenn.
1,4 (1885) (“A nd everyone entering into aconspiracy is a party to every act whichhas before been done by the others,
and to every act by the others afterw ard, in furtherance of the common design.”); see also United States v. Brown, 943
F.2d 1246, 1255 (10th Cir. 1991); 23 C.J.S.2d Criminal Law § 982 (1989).

40 - . . .
Because Montgomery’s convictions are being reversed and his case remanded for a new trial, we need not
(continued...)
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Admissibility of Jonathan M ontgomery’s Statements
Carruthers next complains that the trial court erred in allowing the State s witness Chris
Hines to testify about the statements of Jonathan Montgomery. According to Carruthers, Hines
testimony about Jonathan’s statements was inadmissible hearsay. The State argues that Hines
testimony was admissible under the co-conspirator hearsay exception. See Tenn. R. Evid.
803(1.2)(E).

Specifically, Carruthers complainsabout Hines' testimony relating the statements Jonathan
made to him about these murders when Jonathan borrowed Hines' car the night of the murders and
when Jonathan and Hineswere at the carwash the morning after themurders. The Courtof Criminal
Appeal sheld that Jonathan’ sfirst statement to Hinesfell withinthe co-conspirator exception because
at the time Jonathan asked Hines to take him to the cemetery, one could infer that the victims had
not been buried and Jonathan was needed to compl ete the robbery, kidnappings, and murders. The
Court of Criminal Appeds also held that Jonathan Montgomery' s statements to Hines the next
morningwhileHines' car wasbeing washed were not in furtherance of the conspiracy but weremore
akinto* casual conversation” about past eventsand thusinadmissible. Sincethe second inadmissible
statement was cumul ative of thefirst admissible statement, the Court of Criminal Appealsfoundthe
error harmless. We agree.

Hearsay “isastatement, other than one made by the declarant whiletestifying at thetrial or
hearing, offered in evidence to prove the truth of the matter asserted.” Tenn. R. Evid. 801(c).
Hearsay is not admissible in evidence except asprovided by exceptionsin the Tennessee Rules of
Evidenceor other applicablelaw. See Tenn. R. Evid. 802. One of the exceptionsto the hearsay rule
is a statement of a co-conspirator. See Tenn. R. Evid. 803(1.2)(E). Under this exception, hearsay
isadmissibleif it constitutes* a statement by a co-conspirator of a party duringthe course of and in
furtherance of the conspiracy.” Id.

A conspiracy is defined as a combination between two or more personsto do acriminal or
unlawful act or alawful act by criminal or unlawful means. See Statev. Alley, 968 SW.2d 314, 316
(Tenn. Crim. App. 1997); State v. Gaylor, 862 S.W.2d 546, 553 (Tenn. Crim. App. 1992); State v.
Houston, 688 S.W.2d 838, 841 (Tenn. Crim. App. 1984); State v. Lequire, 634 SW.2d 608, 612
(Tenn. Crim. App. 1981). To be admissible under the co-conspirator hearsay exception, astatement
must be made “ during the course of” aconspiracy. This means that the conspiracy must have been
occurring or ongoing at thetimethe statement was made. See Statev. Walker, 910 S.W.2d 381, 385

40 .
(...continued)

address all his claims relating to erroneousadmisson and improper use of evidence because itis notlikdy these same
alleged errors will reoccur. However, we em phasize that prior inconsistent statements of Nakeita Shaw, or any other
witness, ordinarily are admissible only for purposes of impeachment and, unless the statement satisfies another hearsay
exception, should not be admitted to prove the truth of the matter asserted. An instruction to thejury so limiting its
consideration of any prior inconsistent statement ordinarily is appropriate. If the defense fails to object to admission
of a prior inconsistent statement or fails to request a limiting instruction, the trial court should condder whether a sua
sponte instruction iswarranted to foreclose areversal on appeal for plain error. See Statev. Smith, 24 S.W.3d 274, 280
(Tenn. 2000).
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(Tenn. 1995); Gaylor, 862 SW.2d at 554; Neil Cohen et a., Tennessee Law of Evidence 8
803(1.2)(6) (3d ed. 1995). If the conspiracy had not begun or had already concluded when the
statement was made, the statement will not be admissible under the co-conspirator exception. 1d.
The exception also requires that the statement be “in furtherance of” the conspiracy. In short, the
statement must be one that will advance or aid the conspiracy in someway. See Statev. Heflin, 15
S.W.3d 519, 523 (Tenn. Crim. App. 1999). This haslong been thelaw in Tennessee. See Owens,
84 Tenn. at 4; Harrison v. Wisdom, 54 Tenn. 99, 107-08 (1872). Commentators have explained that:

[a] statement may be in furtherance of the conspiracy in countless ways. Examples
include statements designed to get the scheme started, develop plans, arrange for
things to be done to accomplish the goal, updateother conspirators on the progress,
deal with arising problems, and provide information relevant to the project. While
such statementsare ordinarily madeto other conspirators, Rule 803(1.2)(E) does not
sorequire. Statementsto third partiesmay qualify if infurtheranceof the conspiracy.

Tennessee Law of Evidence, 8803(1.2). 6, p. 522. Where a conspiracy exists, “everyone entering
into the conspiracy isaparty toevery act which has before been done by the others and to every act
by the others afterward in furtherance of the common design.” Owens, 84 Tenn. at 4.

Casual conversation between or among co-conspiratorsisnot consideredto beinfurtherance
of the conspiracy. See Hutchison, 898 SW.2d at 170. In addition, where a conspirator is
apprehended and “tells all to the pdlice, it is unlikely the confession isadmissible as a conspirator
statement.” Walker, 910 SW.2d at 386. Under those circumstances, the statement “ becomes only
anarrative statement of past conduct between conspirators.” Id.

Applying these principles, we agree that Hines' testimony about the statements Jonathan
Montgomery made when asking to borrow Hines' car was properly admitted under the co-
conspirator hearsay exception. As previously stated, Hines testified that Jonathan Montgomery
“beeped” him around 8:45 p.m. on February 24, 1994, and said, “Man, a n----r got them folks.”
When Hines asked, “What folks?’ Jonathan replied, “Cello and them” and said something about
stealing $200,000. Jonathan indicated he could not talk more on the tel ephone and arranged to meet
Hines in person. When Jonathan arrived at Hines' home around 9:00 p.m., Jonathan told Hines,
“man, we got them folks out at the cemetery on Elvis Presley, and wegot $200,000. Man a n----r
had to kill them folks.”** According to Hines, at this point James Montgomery “beeped in” and
talked with Jonathan, and after thisconversation, Jonathan asked Hinesto drivehim tothecemetery.
Hines refused to drive Jonathan but allowed him to borrow his car.

Therecord does not support Carruthers’ assertion that the conspiracy had ended by the time
Jonathan Montgomery madethese statements. In fact, Nakeita Shaw testified that she saw two of
the victims, Marcellos Anderson and Frederick Tucker, leave her home alive around 10 p.m. with

41Hines explained that Jonathan Montgomery “was saying — like if | was telling you, Man, | had to kill them
folks.”
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James Montgomery and Carruthers. 1naddition, therecord demonstratesthat MarcellosAnderson’s
Jeep Cherokee was burned much later at 2:40 am. in Mississippi. Clearly, the conspiracy had not
ended when Jonathan M ontgomery made these statements at around 8:45 to 9:30 p.m. In addition,
the record reflects that the statements were made in furtherance of the conspiracy. Jonathan
contacted Hinesand madethese statementsto obtai n transportation to the cemetery so he coul d assist
his co-conspirators in completing the conspiracy. We therefore hold that the testimony of Chris
Hinesabout the statements Jonathan M ontgomery made to him on the night of the murders, February
24,1994, was properly admitted pursuant tothe co-conspiraor hearsay exceptiontothe hearsay rule.

However, asthe Court of Criminal Appealsheld, the statements Jonathan M ontgomery made
to Hines at the car wash on the morning after the murders were not admissible under the co-
conspirator exception. Aspreviously stated, Hinestestified that Jonathan repeatedly told him at the
car wash that “they had to kill some people.” These statements were not made while the conspiracy
was ongoing, nor were these statementsin furtherance of the conspiracy. These statements are best
described as a narrative “ of past conduct between conspirators’ and therefore were inadmissible.
SeeWalker, 910 S.W.2d at 386. Nonetheless, we agree with the Court of Crimina Appealsthat the
erroneous admission of testimony about these statements is harmless error. This testimony is
consistent with and merely cumulative of Hines' testimony about Jonathan’ s statements on thenight
of the murders which were properly admitted under the co-conspirator exception.

Findly, we also agree with the Court of Criminal Appeals that reversal is not required
becausethetrial court refused to allow Carruthers to question Detective Ruby about the content of
Jonathan Montgomery' s statementstothe police. Thistestimony clearly was not admissible under
the co-conspirator hearsay exception. When aco-conspirator “tdlsall tothepolice, itisunlikely the
confession is admissible as a conspirator statement.” Walker, 910 S\W.2d at 386. Even assuming
the statement would have been admissible under the hearsay exception for statements against penal
interest,* any error in excluding the evidence was harmless. The statements Jonathan M ontgomery
madeto the policeimplicated Carruthersand would have been prejudicial to hisdefense. Thisclaim
is without merit.

Sufficiency of the Evidence
Both Carruthers and Montgomery challenge the sufficiency of the convicting evidence.
Carruthers argues that the witnesses against him were not credible and that the State relied too
heavily on the testimony of convicted felons. Montgomery complains that had he been tried
separa ey, the circumstantial evidence admissible against him at a separate trial would have been
insufficient.

42 _. . . -
Since Jonathan placed himself at the scene of the murders, these statementsmight have been admissible as
statements against penal interest. See Tenn. R. Evid. 804(3). W e note, how ever, that the trial court was not ask ed to
admit these statements under Rule 804(3) and therefore never considered its applicability.
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The proper inquiry for an appellate court determining the sufficiency of evidenceto support
aconviction, iswhether, considering the evidence in alight most favorabl e to the prosecution, any
rational trier of fact could havefound the essential elements of the crime beyond areasonabl edoubt.
See Jackson v. Virginia, 443 U.S. 307, 99 S. Ct. 2781, 61 L.Ed.2d 560 (1979); State v. Hall, 8
S.W.3d 593, 599 (Tenn. 1999). “A guilty verdict by thejury, approved by the trial court, accredits
the testimony of the witnesses for the State and resdves all conflictsinfavor of the prosecution’s
theory.” State v. Bland, 958 S.W.2d 651, 659 (Tenn. 1997). Questions about the credibility of
witnesses, the weight and value to be given the evidence, aswell as all factual issues raised by the
evidenceareresolved by thetrier of fact, and this Court doesnot reweigh or reeval uate the evidence.
Id. Nor may this Court substituteitsinferences drawn from circumstantial evidencefor those dravn
by the trier of fact. See Liakasv. State 199 Tenn. 298, 305, 286 S.W.2d 856, 859 (1956). The
standard for appellate review is the same whether the conviction is based upon direct or
circumstantial evidence. See Statev. Vann, 976 SW.2d 93, 111 (Tenn. 1998). A conviction may
be based entirely on circumstantial evidence where the facts are "so clearly interwoven and
connected that the finger of quilt ispointed unerringly at the Defendant and the Defendant alone.”
State v. Smith, 868 SW.2d 561, 569 (Tenn. 1993) (quoting State v. Duncan, 698 S.W.2d 63, 67
(Tenn.1985)). A verdict of guilt removes the presumption of innocence and replaces it with a
presumption of guilt, and on appeal the defendant has the burden of illustrating why the evidence
isinsufficient to support the verdict rendered by thejury. 1d.; see also Statev. Tuggle, 639 S.W.2d
913, 914 (Tenn. 1982). In contrast, the State on appeal is entitled to the strongest legitimate view
of the trial evidence and all reasonable and legitimate inferences which may be drawn from the
evidence. See Hall, 8 SW.3d at 599; Bland, 958 S.W.2d at 659.

At the time this offense was committed, first degree murder was defined as an“intentional,
premeditated and deliberate killing of another.” Tenn. Code Ann. § 39-13-202(a)(1)(1991).
“Intentiond” is defined as the “ conscious objective or desire to engage in the conduct or cause the
result.” Tenn. Code Ann. § 39-11-106(a)(18) (1991). Premeditation, on the other hand, requires
“the exercise of reflection and judgment.” Tenn. Code Ann. § 39-13-201(b)(2) (1991). Findly,
deliberation requires proof of a*cool purpose” that includes some period of reflection during which
the mind is free from passion and excitement. See Tenn. Code Ann. § 39-13-201(b)(1) (1991).

The elements of premeditation and deliberation are questions of fact to be resolved by the
jury. See Bland, 958 SW.2d at 660. These elements may be established by proof of the
circumstances surrounding the killing. 1d.; see also State v. Brown, 836 S.W.2d 530, 539 (Tenn.
1992). Aswe stated in Bland, there are several factors which tend to support the existence of these
elementsincluding: the use of a deadly weapon upon an unarmed victim; the particular cruelty of
thekilling; declarations by the defendant of an intent to kill; evidence of procurement of aweapon;
preparations before the killing for concealment of the crime; and calmness immediately after the
killing. See Statev. Pike, 978 SW.2d 904, 914 (Tenn. 1998); Bland, 958 S.W.2d at 660; Brown,
836 S.W.2d at 541-42; State v. West, 844 SW.2d 144, 148 (Tenn. 1992).

43The statute has since been amended and no longer requires proof of deliberation. See Tenn. Code Ann. § 39-
13-202(a)(1) (1999 Supp.) (“(a) First degree murder is: (1) [a] premeditated and intentional killing of another. . ..").
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Having reviewed the proof in the light most favorable to the State, aswe are required to do,
we agree with the Court of Criminal Appeals that the evidence is legally sufficient to support the
jury’s verdicts as to each defendant. The trial proof has been thoroughly and fully summarized.
With respect to Carruthers' challengesto the State’ s witnesses sufficeit to say that, through cross-
examination, thejury wasmadeaware that some of thewitnesses had prior felony records, that some
of thewitnesses admitted to past drug dealing, and that some of thewitnesses had given inconsistent
statements to the police regarding the events of February 24 and 25, 1994. However, the jury
resolved these issues of credibility in favor of the State, and an appellate court may not reconsider
the jury’s credibility assessments. Moreover, while we have already resolved the severance issue
infavor of Montgomery, wereject hisclaimthat thecircumstantial evidencewaslegallyinsufficient.
In our view, the evidenceislegaly sufficient. SeeFootnote 37, supra (discussing the applicability
of the co-conspirator hearsay exception).

| ssuance of Gag Order
Carruthersnext arguesthat thetrial court committed reversibleerror by issuinga*®gag order”
preventing him from speaking to the media.* Thetrial court’s order, issued about amonth before
the trial began, states:

The Constitutions of the United States and the State of Tennessee guarantee
defendants in all criminal cases due process of law and the right to a fair and
impartial jury. Itistheduty of thetrial court to seethat every defendant is afforded
al his constitutiond rights.

In order to safeguard those rights, this Court is of the opinion that the
following rule isnecessary to constitutionally guarantee an orderly and fair trial by
animpartial jury. Therefore, this Court ordersthe following:

All lawyers paticipating in this case, including any defendants proceeding
pro se, the assistants, staff, investigators, and employees of investigators are
forbidden to take part in interviews for publicity and from making extra-judicia
statements about this case from this date until such time as a verdict is returned in
this case in open court.

Because of the gravity of this case, because of the long history of
concerns for the personal safety of attorneys, litigants and witnesses in this case,
because of the potential danger — believed by this Court to be very real and very
present — of underminingtheintegrity of thejudicial system by “trying the caseinthe

44The trial court also issued agag order preventing the mediafrom publishing the namesof certain prosecution
witnesses, which was later modified to prevent the publication of only one prosecution witness. The Court of Criminal
Appealsvacated thisorder, holding that it wasa prior restraintin violation of the First Amendment to theUnited States
Constitution. Statev. Montgomery, 929 S.W.2d 409 (Tenn.Crim. App. 1996). T he gag order prohibiting the attorneys
and Carr uthers from talking to the media, however, remained in place throughout trial.
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media’ and of sullying the jury pool, this Court feels compelled to adopt this
extraordinary pretrial measure.

Carruthers challenges this order asviolating hisright to afair trial, guaranteed by the Sixth
Amendment to the United States Constitution and Article |, Section 9 of the Tennessee Constitution.
Carruthersis correct to rely upon the Sixth Amendment. We note, however, that the United States
Supreme Court has stated that a*“right to fair trial” clam also implicates the Fifth and Fourteenth
Amendment Due Process Clauses. See, e.q., Strickland v. Washington, 466 U.S. 668, 684-85, 104
S. Ct. 2052, 2063, 80 LED.2d 674 (1984) (“ The Constitution guarantees afair trial through the Due
ProcessClauses, but it definesthe basic elementsof afairtrial largely through the several provisions
of the Sixth Amendment.”). Nonetheless, numerous courts have referred smply to the Sixth
Amendment right to afair trial in this context, and we will do the same. See, e.q., In re Dow Jones
& Co., Inc., 842 F.2d 603, 609 (2d Cir.), cert. denied, 488 U.S. 946, 109 S. Ct. 377, 102 L .Ed.2d 365
(1988); United Statesv. Ford, 830 F.2d 596, 600 (6th Cir. 1987).

Carruthers aso raises First Amendment concerns, which is understandable given that gag
ordersexhibit the characteristics of prior restraints. See United Statesv. Brown, 218 F.3d 415, 424
(5th Cir. 2000). But see Dow Jones, 842 F.2d at 608 (noting a “substantial difference”’ between a
restraint on the press and arestraint on trial participants). Y et the crux of Carruthers argument on
appeal isthat his defense was inhibited because he could not respond to the media s coverage of the
trial; he could do nothing to alter the jurors preconceptions about the case gained from their
exposure to news reports. Caruthers al'so argues that his inability to speak to the press may have
prevented potentid witnesses from coming forward to his defense. Properly stated, then, his
argument asserts that the gag order interfered with hisright to afair trial. To the extent Carruthers
brief raises aFirst Amendment claim, however, wefind it moot. By itsown terms, thetria court’s
order ceased to exist upon the return of the verdict, which occurred several years ago. Of course,
sinceagag order isby definition arestriction on speech, our review of Carruthers’ Sixth Amendment
claim demands consideration of First Amendment principles. As is clear from the case law,
discussed bel ow, the proper standard governing the va idity of gag orders explicitly incorporates
these principles asdo wein our analysis.

The Court of Criminal Appeals rejected Carruthers’ arguments and uphdd the gag orde in
itsentirety. Asnotedin itsopinion, the following circumstances were considered by thetrial court
as reasons for issuing the gag order: numerous threats to atorneys; the death of one of the co-
defendants; the highly-char ged emotional climate of thetria (e.g., the courtroom was guarded by
S.W.A.T. team members); thegunning down of adeputy jailer i n hisdriveway, whichthetrial judge
thought was related to the case; the fleeing of one witness after reading about the case in the
newspaper; and the statements of two witnesses who had aready testified that defendant
Montgomery threatened to kill them if they talked about the case. Also, asthe Court of Criminal
Appeals noted, Alfredo Shaw testified that Carruthers threatened him and made arrangements to
have areporter interview him about recanting hisstory. Thus, the courtheld that thetrial judgewas
properly concerned about the media’s influence on the potertial jury pod and the safety of dl
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involved in the trial. The court also held that the public was certainly aware of the trial from the
media s coverage andthat Carruthers’ statementsto the presswould not likely haveled to unknown
witnesses coming forward.

Weagreewiththe Court of Criminal Appeals’ judgment that under these circumstancesagag
order was proper. We hold however that under the constitutional standards discussed below, the
scope of that order was too broad. Nevertheless, given the circumstances of this case, the erroris
harmless.

Numerous courts have recognized that the correct standard by which to evaluate the
constitutionality of gag orders depends upon whoishbeing restrained: the pressor trial participants.
See, eq., Brown, 842 F.2d at 425; Dow Jones, 842 F.2d at 608. If the gag order is directed to the
press, the constitutional standardisvery stringent. See Montgomery, 929 S.W.2d at 414 (discussing
Nebraska Press Ass' nv. Stuart, 427 U.S. 539, 96 S. Ct. 2791, 49 L .Ed.2d 683 (1976)). Carruthers
appeal before this Court, however, concernsthetrial court’ sgag order directedto him, adefendart,
representing hmself at trial.

As the United States Court of Appeals for the Fifth Circuit has recently determined, the
federal circuit courts are split asto the correct constitutional standard governing gag orderson trial
participants. SeeBrown, 218 F.3d at 425-28. For example, the Sixth Circuit hasheld that gag orders
on trial participants must meet the exacting “clear and present danger” test for free speech cases
enunciated in Near v. Minnesota 283 U.S. 697, 51 S. Ct.625, 75 L.Ed. 1357 (1931). SeeFord, 830
F.2d at 598 (“We see no legitimate reasons for alower standard for individuals [as compared to the
press].”). Accord Chicago Council of Lawyersv. Bauer, 522 F.2d 242, 249 (7th Cir. 1975), cert.
denied, 427 U.S. 912, 96 S. Ct. 3201, 49 L.Ed.2d 1204 (1976) (applying a “serious and imminent
threat” test); Levine v. United States District Court, 764 F.2d 590, 595-96 (9th Cir. 1985), cert.
denied, 476 U.S. 1158, 106 S. Ct. 2276, 90 L.Ed.2d 719 (1986) (same). In contrast, the Second,
Fourth, and Tenth Circuits analyze the validity of gag orders on trial participants under the less
stringent standard of whether the participant’s comments present a “reasonable likelihood” of
prejudicing a fair trial. See Dow Jones, 842 F.2d at 610; In re Russell, 726 F.2d 1007, 1010 (4th
Cir.), cert. denied, 469 U.S. 837, 105 S. Ct. 134, 83 L.Ed.2d 74 (1984); United Statesv. Tijering, 412
F.2d 661, 666-67 (10th Cir.), cert. denied, 396 U.S. 990, 90 S. Ct. 478, 24 L .Ed.2d 452 (1969). See
also News-Journal Corp. v. Foxman, 939 F.2d 1499, 1512-15 (11th Cir. 1991) (discussing the case
law authority for the less stringent standard). Without deciding whether to adopt the “reasonable
likelihood” standard, the Fifth Circuit determined that the “ clear and present danger” test was not
required, and analyzed the case beforeit under a“ substantial likelihood” test. See Brown, 218 F.3d
at 427-28.

Although this Court has upheld restraints on trial participants, see State v. Hartman, 703
S.W.2d 106 (Tenn. 1985) (order restraining counsel from talking with the public or mediaabout the
factsof the case), we have never discussed the underlyingconstitutional issues. Wethereforedecide
this issue based on our own interpretation of United States Supreme Court precedent and the




Tennessee Constitution with guidance from the federal circuit courts.* We note that the Court of
Criminal Appeals’ opinion emphasizesthat “[t]hetwist in thiscase, however, isthat Carrutherswas
representing himself during trial.” Although this fact is relevant in applying the constitutional
standard to determine whether Carruthers' right to afair trial was breached, our review of the case
law indicates that the constitutional standard is the same regardless of which tria participant is
restrained.

TheBrowncourt’ sdecisiontofollow a“ substantial likelihood” test rather thanthe* clear and
present danger” test restsonitsinterpretation of Gentilev. State Bar of Nevada, 501 U.S. 1030, 111
S. Ct. 2720, 115 L.Ed.2d 888 (1991). The Brown court determined that Gentile rejected the clear
and present danger test for trial participantsand that Gentileisthe Supreme Court’ slatest discussion
of theissue. SeeBrown, 218 F.3d at 426-28 (noting that the cases endorsing the more stringent test
predated Gentile). We agree with the Brown court’s hol ding.

Gentileinvolved an attorney who held apress conferencethe day after hisclientwasindicted
on criminal charges. See Gentile, 501 U.S. at 1063-65, 111 S. Ct. at 2738-40 (discussing the facts).
Theattorney proclaimed hisclient’ sinnocence, strongly suggested that apolice detectivewasin fact
the perpetrator, and stated that the alleged victims were not credible. Although the trial court
“succeeded in empaneling a jury that had not been dfected by the media coverage and [the client]
was acquitted on all charges, the [Nevada] state bar disciplined [the attorney] for his statements.”
Id. at 1064, 111 S. Ct. at 2739. The Nevada Supreme Court uphdd the state bar’s disciplinary
action, finding that the attorney “knew or reasorably should have known that his comments had a
substantial likelihood of materially prejudicing the adjudication of hisclient’s case.” 1d. at 1065,
111 S. Ct. at 2739. Although the Supreme Court reversed thisjudgment becauseit found the Nevada
Supreme Court’ s construction of the disciplinary rule “void for vagueness,” id. at 1048-51, 111 S.
Ct. at 2731-32, amajority of the Court held that the “ substantial likelihood of prejudice” test struck
the proper constitutional balance between an attorney’s First Amendment rights and the state’s
interest in fair tridls. 1d. at 1065-76, 111 S. Ct. at 2740-45.%

In so doing, the Court held that the stringent standard governing restraints on the press
articulated in Nebraska PressAss n v. Stuart, 427 U.S. 539, 96 S. Ct. 2791, 49 L.Ed.2d 683 (1976)
should not applytorestraintson lawyerswhoseclientsare partiesto theproceeding. 1d. at 1074, 111

45Though they are persuasive authority when interpreting the United States Constitution, this Court is not
bound by decisions of the federal district and circuit courts. We are bound only by decisions of the United States
Supreme Court. See Strouth v. State, 999 S.W.2d 759, 769 n.9 (Tenn. 1999); State v. McKay, 680 S.W.2d 447, 450
(Tenn. 1984).

46In Zimmermann v. Board of Professional Responsibility, 764 S.W.2d 757 (Tenn. 1989) we upheld
Disciplinary Rule 7-107(B) and (E), which govern extrajudicial statements made by attorneysin criminal cases, under
the Tennessee and United States Constitutions. The Zimmerman holding was, in part, based on a decision of the New
Jersey Supreme Court analyzing the balance between First Amendment rights and the need to ensure the fair
administration of justice. Zimmermann, 764 S.\W .2d at 761 (discussing In Re Rachmiel, 90 N.J. 646, 449 A.2d 505
(1982)). Both Zimmerman and In Re Rachmiel, however, were decided before Gentile. In light of Gentile, we have
reconsidered the constitutional issues at stak e under both the Tennessee and United States Constitutions.
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S. Ct. at 2744. See also News-Journal Corp., 939 F.2d at 1512-13 (noting that the Supreme Court
has suggested restricting trial participantsas an alternative to a prior restraint on the media). The
Court quoted with approval from Sheppard v. Maxwell, 384 U.S. 333, 86 S. Ct. 1507, 16 L.Ed.2d
600 (1966) in which the defendant’ s convi ction was overturned because of prejudicial publicity that
prevented him from receiving afair trial:

The courts must take such steps by rule and regulaion that will protect their
processes from prejudicia outside interferences. Neither prosecutors, counsel for
defense, the accused, witnesses, court staff nor enforcement officers coming under
the jurisdiction of the court should be permitted to frustrate its function.
Collaboration between counsel and the press asto information affecting the fairness
of acrimind trial is not only subject to regulation, but is highly censurable and
worthy of disciplinary measures. 384 U.S. at 363, 86 S. Ct. at 1522.

Id. at 1072, 111 S. Ct. at 2743.

Asthe Brown court held, however, see Brown, 218 F.3d at 426, the Court in Gentile did not
conclude that the “substantial likelihood of prejudice” test was required; it held only that this test
complieswith the First Amendment. See Gentile, 501 U.S. at 1075, 111 S. Ct. at 2745 (*We agree
with the majority of the Statesthat [this standard] constitutes a constitutiondly permissible balance
between the First Amendment rights of attomeys in pendng cases and the State’s interest in fair
trials.”). Moreover, Gentileinvolved arestraint on an attorney’ s speech; inthis case, Carrutherswas
aparty aswell ashisownattorney. Itisnecessary, therefore, to decide whether theGentilerationale
appliesto parties

Although unnecessary to itsholding, wefind significant evidencein theGentile opinion that
the clear and present danger test is not required for gag orders restraning parties or other trial
participants. The Court emphasized the distinction between “participants in the litigation and
strangersto it” as recognized by an earlier case, Seattle Times Co. v. Rhinehart, 467 U.S. 20, 104
S. Ct. 2199, 81 L.Ed.2d 17 (1984). Id. at 1072-73, 111 S. Ct. at 2743-44. Ascharacterized by the
Gentile Court, the Court in Seattle Times “unanimously held that a newspaper, which was itslf a
defendantinalibel action, could be restrained from publishing materid about the plaintiffsand their
supporters to which it had gained access through court-ordered discovery.” Id. at 1073, 111 S. Ct.
at 2744. The Gentile Court then quoted from Seattle Times asfollows: “[a]lthough litigants do not
‘surrender thar First Amendment rights at the courthouse door,” those rights may be subordinated
to other intereststhat arisein thissetting” (citation omitted); and further, “on several occasions[we
have] approved restriction on the communications of trial participants where necessary to ensure a
fair trial for acriminal defendant.” 1d. The Court also stated that “[f]ew, if any interests under the
Constitution are more fundamental than theright to afair trial by ‘impartid’ jurors, and an outcome
affected by extrajudicial statements would violatethat fundamental right.” Id. at 1075, 111 S. Ct.
at 2745 (citing Sheppard, 384 U.S. at 350-51, 86 S. Ct. at 1515-16).
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We conclude that the concerns raised in Gentile and Sheppard are applicable regardless of
whether aparty or hisor her attorney isbeing restrained. A prejudicia statement made to the press
by an attorney is not somehow less prejudicial if made by aparty. In short, what mattersiswhat is
being said and not who is saying it. See Brown, 218 F.3d at 428 (“Asthe didrict court pointed out,
trial participants, like attorneys, are* privy toawealth of information that, if disclosed to the public,
couldreadilyjeopardizethefair trial rightsof al parties.’”). If anything, asone court has reasoned,
extrgjudicial comments made by trial participants have the potential to be more harmful than
comments made by attorneys:

Gentileinvolved a state supreme court rule governing the conduct of membersof the
bar of that state, while we examine a state trial court’ srestrictive order entered ina
particular case and directed to all trial participants. Because of their legal training,
attorneys are knowledgeabl eregardingwhich extrajudicial communicationsarelikdy
tobeprejudicial. Theother trial participants encompassed by therestrictive order in
this case did not have such legal discernment and expertise. Given the public
attention generated by this case, defendants, witnesses and lav enforcement
personnel were eager to talk with the press concerning their particular views. While
attorneys can be governed by state supreme court or bar rules, other trial participants
do not have these guidelines. News-Journal Corp., 939 F.2d at 1515 n.18.

Thus, we conclude that for purposes of the constitutional right to a fair trial, Gentile' s rationale
appliesto al trial participants, meaning that the more stringent clear and present danger test is not
required.

Having decided that the dear and present danger test is not constitutionally mandated, we
must now decidewhichtest to adopt: the*substantial likelihood of prejudice” testor, assomecourts
have employed, the “reasonable likelihood” test. As noted, Gentile held only that the substantial
likelihood test was constitutional, not that it was required. See Brown, 218 F.3d at 426-28; News-
Journal Corp., 939 F.2d at 1515 n.18. Nonetheless, we conclude under both the state and federal
congtitutions that the substantid likelihood test strikes a constitutionally permissible balance
between thefreespeech rightsdf trial participants, the Sixth Amendment right of defendantsto afair
trial, and the State's interest in a fair trial. Cf. Gentile, 501 U.S. at 1070, 111 S. Ct. at 2742.
Accordingly, we hold that atrid court may constitutionally restrict extrgjudicial comments by trial
participants, including lawyers, parties, and witnesses, when the trial court determines that those
comments pose a substantial likelihood of prejudicing afair trial.

Under thisconstitutional standard, we hold that thetrial court wasjustifiedinimposing agag
order on Carruthers. Attrial, this case garnered asignificant amount of mediacoverage, raising the
concerns expressed in Sheppard. As Carruthers himself notesin his brief:

Thistrial was charged with emotion from start to finish. There were alegations of

gang affiliations and testimony of large scale narcoticsdealings. The courtroomwas

guarded by SW.A.T. team members and by Sheriff’ s deputieswho were authorized
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to search thoseentering the courtroom. Representatives of news organizationswere
present daily to record the proceedings.

In addition to its concerns about media coverage, thetrial court was presented with the problem of
witness intimidation. The trial judge found that witnesses who had already testified stated that
defendant Montgomery threatened to kill themif they talked. Moreover, Alfredo Shaw testified that
Carruthers had threatened him and made arrangements to have a reporter interview him about
recanting his story. Under these unusual circumstances, the trial court was justified in employing
heightened measures to ensure that a proper jury could be found and to prevent Carruthers from
mani pulating the media so asto intimidate witnesses. Thetrial judge could not ignore these issues.
Indeed, he had a constitutiond duty under the state and federal constitutions toensure afair trial.

Before a gag order can be entered, however, the case law suggeds that atrial court should
consider reasonable alternative measures that would ensure a fair trial without restricting speech.
In the context of restraints on the press, the United States Supreme Court has specifically held that
atrial court should consider such measures. See Nebraska Press 427 U.S. at 563-64, 96 S. Ct. at
2804-05. Thesemeasuresinclude: achange of trial venue; postponement of thetrial to allow public
attention to subside; searching questions of prospective jurors; and “emphatic” instructions to the
jurors to decide the case on the evidence. Id. (discussing Sheppard, 384 U.S. at 357-62,86 S. Ct.
at 1519-22).

Although it is not clear whether the need to consider alternatives is also necessary in the
context of restraints on trial participants, some federal circuit courts have assumed so, see, ..,
Brown, 218 F.3d at 430-31, Dow Jones, 842 F.2d at 611-12, and the trial judge considered several
of the alternatives. The tria court found that neither a change of venue nor a continuance was
practical because the case was severd years old and one attempt to try the case had already been
made. The court appropriately gave cardul attention to voir dire and jury instructions, but
determined that these alternatives alone were insufficient.

Given the extraordinary natureof this case, we hold that the trial court was entitled to make
thisjudgment. We also note that in addition to and apart from the concerns about pretrial publicity
interfering with the task of finding an unbiased jury, the trial court was concerned about witness
intimidation and Carruthers' potential manipul ation of the press. Noneof thealternativesmentioned
in Nebraska Press and Sheppard would likely have aleviated these concerns. The tria court
reasonably concluded that only agag order would be efective. Finally, we notethat the alternatives
mentioned above are not free of cost to the judicial system. Asthe Gentile Court wrote:

Even if afair trial can ultimately be ensured through voir dire, change of venue, or
some other device, these measures ental serious coststo the system. Extensive voir
dire may not be able to filter out al of the effects of pretrial publicity, and with
increasi nglywidespread mediacoverage of criminal trials, achange of venuemay not
suffice to undo the effeds of statements such as those made by the petitioner.
Gentile, 501 U.S. at 1075, 111 S. Ct. at 2745.
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Having decided that the trial court did not err in issuing the gag order, the final issue to
consider isthe scope of the order. Asdisaussed above, Carruthers' argument on appeal isproperly
construed asa“right to far trial” claim rather than a First Amendment claim. Nevertheless, agag
order by definition restricts speech. In determining whether a gag order is appropriate, therefore, a
court must be mindful that “[ glovernment may not regulate expression in such a mamer that a
substantial portion of the burden on speech does not serve to advance its goals” Ward v. Rock
Against Racism, 491 U.S. 781, 799, 109 S. Ct. 2746, 2758, 105 L.Ed.2d 661 (1989); see also
Procunier v. Martinez, 416 U.S. 396, 413, 94 S. Ct. 1800, 1811, 40 L.Ed.2d 224 (1974) (the
l[imitation on speech “must be no greater than is necessary or essential to the protection of the
particular governmental interest involved”) (quoted in Brown, 218 F.3d at 429).

Onitsface, thetrid court’ sorder hasno exceptionsor limitations: it prohibitsthe defendants
and their attorneys from making any comments to the press about the case. This gag order is
considerably broader than any upheldin the cases discussed above. Gentile, though not agag order
case, involved alimitation on attorney speechwhich prohibited only statements* substentially likely
to prgjudice’ the adjudication of the case. See Gentile, 501 U.S. at 1064, 111 S. Ct. at 2739. Brown
involved an order which “left available to the parties various avenues of expression, including
assertions of innocence, general statements about the nature of an allegation or defense, and
statements of matters of public record.” Brown, 218 F.3d at 429-30. The order in Dow Jones was
similar. See Dow Jones, 842 F.2d at 606.

Giventhehistory of thistrial, we certainly understand why thetrial court crafted such abroad
order. Indeed, in certain cases, as where a defendant takes advantage of alimited gag order or fails
to comply with it, an order of such breadth may bejustified. Nonetheless, we hold that initial gag
orders on trial participants should ordinarily contain the exceptions found in the Brown order and
allow trial participants to make general statements asserting innocence, commenting on the nature
of an allegation or defense, and discussing matters of public record.

We find the trial court’s failure to include these exceptions in the gag order was harmless
error. Wefail to see how limited statements made by Carruthersto the media about hisinnocence,
allegations or defenses, or mattersin the public record would havealtered the result of thetrial. We
do not think that allowing Carruthers to make such statements would have furthered the goal of
finding an impartia jury, nor do we think it probable that any new witnesses would have come
forward. We also point out that these crimes occurred in 1994, and the gag order was issued only
onemonth beforetrial in 1996. Inthetwo years precedingissuance of the gag order, Carruthershad
accessto themedia. Therecord showsboth that he availed himsalf of that access and that the media
responded by actively covering the trial and events leading up to the trial. Under these
circumstances, the error below was harmless.

Sentencing: Non-Capital Offenses
Citing stateand federal constitutional provisionsand Tennessee Ruleof Crimina Procedure
43, Carruthers next contendsthat hisright to be present at acrucial stage of hiscriminal proceeding
wasviolated when thetrial judge conducted the sentencinghearing on hisconvictionsfor especially

-49-



aggravated robbery and especially aggravated kidnapping in his absence. The State responds that
Carruthers waived his right to be present because he was volurtarily absent from the sentencing
hearing. We agree.

Therecord reflectsthat immediately after the sentencing verdict was rendered onthe capital
offenses, the trial judge announced that the sentencing hearing for the non-capital offenses would
be held on May 20, 1996. Carruthers was present when this announcement was made. The trial
judge was prepared to proceed with the sentencing heaing on that date Because of a
misunderstanding about which law enforcement agency was responsible for transporting the
defendants from the prison facility outside of Nashville to Memphis, neither Carruthers nor
Montgomery were present in court. The hearing was rescheduled for May 28, 1996, but the trial
judge announced that day that because of security concernsthe hearing woul d be hel d the next day,
May 29, 1996, at the Riverbend Maximum Security Institution in Nashville where Carruthers and
Montgomery wereincarcerated.*” Thedefendantswerenot present in court when thisannouncement
was made, and therecord doesnot indicate that the defendantswere personally notifi ed of thechange
in date and location of the sentencing hearing. Counsel for Montgomery and the attorneys appointed
to represent Carruthers on the new trial motion and on appeal previously had been advised at a
meeting in chambers of the trial court’s decision to hold the hearing at Riverbend.

When the trial judge convened the hearing at Riverbend the next day, Carruthers and
Montgomery refused to attend or participate although they were present in a holding room
approximately twenty to thirty feet from the hearing room. Warden Ricky Bell informed the trial
court that defendant Carruthers was refusing to participate. Counsel informed the trial judge that
despitealengthy conferencein which he had been advised to appear Montgomery also wasrefusing
to appear, purportedly because of the presence of media personnel. The trial judge recessed the
hearing to allow counsel to confer with Montgomery and to allow Warden Bell to confer with
Carruthersand to inform him that the restraints would be removed if he decided to paticipateinthe
sentencing hearing.

When the hearing resumed, Warden Bell announced that Carruthersunderstood hisregraints
would be removed, but he was still refusing to attend or participate in the hearing. Carruthers had
provided no explanation for hisrefusal. Counsd for Montgomery reported that he also was still
refusing to attend or participate and that he was objecting to the hearing because it was not being

47As the Court of Criminal Appeals recognized, the trial judge had the discretion to conduct the sentencing
hearing at Riverbend if security was a concern pursuant to Tenn. Code Ann. § 16-1-105 (1999 Supp.), which provides
as follows:

[i]f for any cause, in the opinion of the court deemed sufficient, it isimpracticable or inconvenientfor

any court to hold its session at the courthouse, or place designated by law, it shall be lawful for the

court to hold its session, or any part of its session, at any other room within the limits of the county

seat, or_at any other room open to the public within aninstitution of the department of correction or

the department of children’s services if the court deems it necessary, and all itsproceedings at such

place, whether in civil or criminal cases, are as valid as if done at the courthouse.
(Emphasis added.)
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held in a public place® Warden Bell was sworn and testified about his conversaion with
Carruthers, including Carruthers' refusal to attend despite assurances that his restraints would be
removed. Following Warden Bell’s testimony, the trial judge observed that he had two options:

to drag them out here against their will, kicking and screaming, and strap them
down to achair and force them to sit here. Or allow them to remain in the holding
room and go forward with the proceedings in their absence. And I think that the
wiser course, the more prudent course, the course that the law would suggest be
taken isthe latter. We are going to proceed in their absence, sincethey have both
voluntarily elected to absent themselves from these proceedings. If an individual
were allowed to delay or disrupt proceedings simply by stating that he did not
want to be present, then the entire judicial system would grind to a halt very
quickly.

Noting that “afull and complete” sentencing hearing had already been held in conjunction with the
murder convictionsand that any additional witnesseswould likely be* cumulativewitnessesto what
has aready been testified to at the first sentencing hearing,” thetrial judge dedded to proceed with
the sentencing hearing.

The State called one witness, an employee of the Shelby County Criminal Court Clerk’s
Office, who testified that Carruthers had pled guilty to two counts of aggravated assault in 1990 and
had been sentenced to ten years and five years on those convictions. The State also relied upon the
evidenceadduced at both the guilt and sentencing phasesof trial and the pre-sentencereport prepared
asto each defendant.

Following the State' sproof, thetrial court onceagain took arecessto allow counsel to confer
with Montgomery to determineif he had decided to participate inthe hearing and to enable Warden
Bell to speak with Carruthers and advise him that he could testify if he so desired.

Counsel returned and informed the trial judge that Montgomery was still refusing to
participate or testify inthe hearing. They also advised the trial court that they did not intend to
present any proof and that no proof would have been presented had the hearing been held in
Memphis. Warden Bell returned after wha was his third conversation with Carruthers and again
advised the trial judge that he still was refusing to attend or participate in the hearing. Following
argument, the trial judge imposed a forty-year sentence on each of the four convictions for each
defendant and ordered that two of the sentencesfor especially aggravated kidnagpping run concurrent
to the other sentences and to the death penalty, with all other sentences running consecutive to each
other and to the deeth pendty.

Initially we acknowledge that the right of a criminal defendant to be present at all critical
stages of a criminal proceeding derives from severa sources, including both the federal and state

48 . . .
The record reflects that the public was not excluded from the hearing room at Riverbend.
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constitutions. See United Statesv. Gagnon, 470 U.S. 522, 526, 105 S. Ct. 1482, 1484, 84 L.Ed.2d
486 (1985) (“The constitutional right to presence is rooted to a large extent in the Confrontation
Clause of the Sixth Amendment, . . . but we have recognized that thisright is protected by the Due
Process Clause in some situations where the defendant is not actually confronting witnesses or
evidence against him.”); State v. Muse, 967 S.W.2d 764, 766 (Tenn. 1998) (“Articlel, § 9 of the
Tennessee Constitution provides that ‘the accused hath the right to be heard by himself and his
counsel.” The‘right to be heard by himself’ requiresthe presence of the defendant during the entire
trial.”).

In addition to constitutional protection, the right of a criminal defendant to be present at
critical stages of acriminal proceeding also is protected by Tennessee Rule of Criminal Procedure
43(a), which provides:

Unlessexcused by the court upon defendant’ s motion, the defendant shall be present
at arraignment, at every stage of thetrial including theimpaneling of thejury and the
return of the verdict, and at the imposition of sentence, except as otherwise provided
by thisrule.

(Emphasis added.)

Like many other congtitutional and statutory rights, however, the right to be present may be
waived by acriminal defendant. See Muse, 967 S.W.2d at 764. Voluntary absence after the trial
has commenced or disruptive in-court behavior may constitute waiver of the right to bepresent. Id.
at 767. With respect towaiver by voluntary albsence, Tenn. R. Crim. P. 43(b) providesin relevant
part:

(b)The further progress of the trial to and including the return of the verdict and

imposition of sentence shall not be prevented and the defendant shall be considered

to have waived theright to be present whenever a defendant, initially present:

(Dvoluntarilyisabsent after thetrial hascommenced (whether or not
he or she has been informed by the court of the obligationto remain
during thetrial) . . ..

(2) .. .If atrial proceeds in the voluntary absence of the defendant .
.. he or she must be represented in court by competent counsel . . . .

Construing subsection (b) only sevenyearsafter Rule43 wasadopted, the Court of Criminal Appeals
explained that

[an accused who has notice of the time and place of the trial and of his right to

attend, and who nonetheless voluntarily absents himself, will be deemed to have
waived hisright to be present.
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[ T]he court should indul ge every reasonabl e presumption againstawaiver. Counsel
should be given a reasonable opportunity to locate his client, and there should be
affirmative evidence that the accused was informed of histrial date Wethink itis
wiseto take special precautions when a defendant fals to appear on thedate set for
trial and torequire ahigh standard of proof that the defendant knew histrial date and
that hisabsenceisvoluntary. Tria inhisabsenceisnot favored, andproceeding with
trial only tofind laer that defendant did not know histrial date or didnot voluntarily
absent himself woud run counter to the purposes expressad in [Tenn. R. Crim. P.]
2. Mereabsence d thetimethe caseiscalled for trid isinsufficient toshow awaiver
of the right to be present.

State v. Kirk, 699 S.W.2d 814, 819 (Tenn. Crim. App. 1985); see also Muse, 967 SW.2d at 767
(quoting and approving of this andysis fromKirk). Applyingthisanalysis, the Court of Criminal
Appealsin Kirk concluded that thedefendant had waived his right to be present when he escaped
from custody after he had appeared in court and had been advised of the date on which his trial
would begin. See Kirk, 699 SW.2d at 819.

Two yearsago in Musethis Court applied the Kirk analysisin acasein which the defendant
did not appear for jury selection proceedings because he was not aware that the trial judge had
rescheduled the proceedings at the request of defense counsel. Concluding that Muse had been
deprived of hisright to be present at jury selection and that the deprivation constituted prejudiceto
thejudicial process, thisCourt reversed hisconviction and remandedfor anew trial. See Muse, 967
S.W.2d at 768.

For purposes of this appeal, we have accepted Carruthers contention that he had both a
constitutional right to be present and aright to be present under Tenn. R. Crim. P. 43(a), and we have
concluded that Carruthers waived those rights. Carruthers was aware a sentencing hearing would
be held, and he was present when the hearing initially was scheduled. While the hearing did not
occur on the date originally scheduled, the hearing washeld on May 29, adelay of only nine days.
The record does not reflect exactly when Carruthers became awarethat the hearing would be held
at Riverbend on May 29, but there is no doubt that he was aware a hearing was about to be held
when he was in the holding area near the public hearing room.

Thisisnot acasewherewaiver was presumed from Carruthers' mere absence at thetimethe
sentencing hearing convened. Thetrial judge made every effort to persuade Carruthersto attend the
hearing. On three separate occasions, the trial judge instructed Warden Bell to confer with
Carruthers and atempt to persuadehim to appear. On each of those occasions, the record reflects
that Warden Bell assured Carruthers his restraints would be removed and emphasized his right to
make a statement at the hearing.* Under these circumstances, we have no hesitation in concluding
that Carruthers waived hisright to be present at sentenci ng.

49 . . . . .
Contrary to Carruthers’ assertionson appeal, W arden B ell gave sworn testimony about hisconversationswith
Carruthers.
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Finaly, pointing to Tenn. R. Crim. P. 43(b)(2), which providesthat “[i]f atrial proceedsin
the voluntary absence of the defendant, . . . he or she must be represented in court by competent
counsel,” the defendant argues that even if he waived hisright to be present, heis entitled to a new
sentencing hearing because the trial judge did not appoint competent counsel to represent him.

Without question, the scenario that arose in this case is uncommon. In most instances, a
voluntarily absent criminal defendant will already be represented by counsel and therefore will
continueto be represented by counsel in proceedingsthat occur in hisor her absence. Here, because
the defendant had forfeited hisright to counsel, there was no attorney present to represent himin the
sentencing hearing.

In our view, the decison of whether or not to appoint counsel to represent avoluntarily
absent defendant who previously hasforfeited hisright to counsel should be determined by thetrial
court on acase-by-casebasis. Thetrial courtismost familiar withthe caseand isin the best position
to determine if an atorney shoud be appointed. Appellate courts should defer to the trial court’s
decision on this issue unless the record demonstrates a clear abuse of discretion. Cf. Small, 988
SW.2d at 674.

Thetrid judge concluded that appoi ntment of counsd wasunnecessary. The proof presented
by the State was, asthe trial judge found, largely cumulative to the proof already presented at the
sentencing hearing on the murder convictions. There is nothing in the record to suggest that
Carruthers had intended to offer any additional proof at the sentencing hearing. Even on appeal,
Carruthers' attorneys havenot pointed to proof that would have been presented had Carruthers been
present or represented by counsel at the hearing. They simply assert that “thetrial judge presumed
that Carrutherswould have offered the same proof” asthat offered at the capital sentencing hearing
and state, “[w]hether or not thisistrue, wewill never know.” Given the circumstances of thiscase,
we conclude that thetrial court did not abuseitsdiscretionin failing to appoint counsel to represent
Carruthers when he was voluntaril y absent from the sentencing hearing.

Proportionality Review®
Finally, weconsider whether Carruthers' sentenceof deathiscomparatively disproportionate
considering the nature of thecrime and the defendant.> We begin, as always, with the proposition

50Because of thereversal and remand, we forego gatutory review of the proportionality of the death sentences
imposed against M ontgomery. See State v. Bondurant, 4 S.W.3d 662, 675 (Tenn. 1999); State v. Bigbee, 885 S.W.2d
797, 817 (Tenn. 1994).

51I nitially we notethat Carruthershasnot challenged the proportionality of hisdeath sentences or the sufficiency
of the evidence suppor ting the aggrav ating circumstances. Asaresult, Carruthers has not briefed theseissues. The Court
of Criminal A ppeals correctly pointed out that:

the State and the defendant in each case must fully brief the issue by specifically identifying those

similar cases relevart to the comparative proportionality inquiry. W hen addr essing proportionality

review, the briefsof the parties shall contain a section setting forth the nature and circumstances of

the crimesthat are claimed to be similar to that of which the defendant has been convicted, including

(continued...)
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that the sentence of death is proportional to the crime of first-degree murder. State v. Hall, 958
S.W.2d 679, 699 (Tenn. 1997). Comparative proportionality review of capital casesisdesigned to
insure “rationality and consistency in the imposition of the death penalty.” Bland, 958 S.W.2d at
665. A death sentence will be considered disproportionateif the case, taken asawhole, is*plainly
lacking in circumstances consistent with those in similar cases in which the death penalty has
previously beenimposed.” 1d. However, asentence of death isnot disproportionate merely because
the circumstances of the offense are similar to those of another offense for which the defendant has
received a life sentence. State v. Smith, 993 SW.2d 6, 17 (Tem. 1999); State v. Blanton, 975
S.W.2d 269, 281 (Tenn. 1998); Bland, 958 S.W.2d at 665. Our role in conducting proportionality
review is not to assure that a sentence “less than death was never imposed in a case with similar
characteristics.” Blanton, 975 S.W.2d at 281; Bland, 958 S.W.2d at 665. “‘Sincethe proportionality
requirement on review isintended to prevent capriceinthedecisionto inflict the[death] penalty, the
isolated decision of ajury to afford mercy does not render unconstitutional death sentencesimposed
on defendants who were sentenced under a system that does not create a substantial risk of
arbitrarinessor caprice.”” Bland, 958 S.W.2d at 665 (quoti ng Gregg v. Georgia, 428 U. S. 153, 203,
96 S. Ct. 2909, 2939, 49 L.Ed.2d 859 (1976)). Instead, our duty in conducting proportionality
review “isto assure that no aberrant death sentence is affirmed.” Bland, 958 S.W.2d at 665.

In performing thisduty, we do not utilizeamathematical formula or sdentificgrid. Thetest
isnot rigid. 1d. To conduct proportionality review, we select from the pool of casesin which a
capital sentencing hearing was actually conducted to determine whether the sentence should belife
imprisonment, life imprisonment without the possibility of parole, or death. Bland, 958 SW.2d at
666. “‘[B]ecause the aim of proportionality review is to ascertain what other capital sentencing
authorities have done with similar capital murder offenses, the only cases that could be deemed
similar . . . are those in which imposition of the death penalty was properly before the sentencing
authority for determination.”” Bland, 958 SW.2d at 666 (quoting Tichnell v. State, 468 A.2d 1, 15-
16 (Md. 1983)).> In choosing and comparing similar cases, we consider many variables, some of

51(...oontinued)
the statutory aggravating circumstances found by the jury and the evidence of mitigating
circumstances. In addition, the partiesshall include in the section a discussion of the character and
record of the defendantsinvolvedin the crimes, to the extent ascertainable from the Rule 12 reports,
appellate court decisions, or recor ds of the trials and sentencing hearings in those cases.
958 S.W.2d at 667 (footnoteomitted). The Tennessee CD-Rom death penalty datab ase, mentionedin Bland, 958 S.W.2d
at 667 n.18, may be now obtained from the Administrative Office of the Courts.

52The pool from which similar casesare drawn hasincreased subgantidly since the capital punishment statute

was enacted in 1977. Thefirst decision to comprehensively discuss comparative proportionality review was State v.
Barber, 753 S.W.2d 659 (Tenn. 1988). How ever, this Court had conscientiously performed com parative proportionality
in the fifty-seven cgpital cases preceding Barber. Not only had we considered those fifty-seven capital cases, we also
had reviewed innumerable cases in which a sentence of life imprisonment had been imposed for first degree murder.
Three years ago in Bland, this Court once again thoroughly explained both the role of comparative proportionality
review and the method by which this review is performed in Tennessee. With the decision in Bland, this Court had
reviewed one hundred and ten capital cases, again, in addition to the innumerable cases involving a sentence of life
imprisonment or life imprisonment without the possibility of parole. The pool of capital cases had ailmost doubled in
(continued...)
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which include (1) the means of death; (2) the manner of death; (3) themotivation for thekilling; (4)
the place of death; (5) the similarity of the victim’s circumstances, including age, physical and
mental conditions, and the victims' treatment during the killing, (6) the absence or presence of
premeditation; (7) the absence or presence of provocation; (8) the absence or presence of
justification; and (9) the injury to and effects on nondecedent victims. Bland, 958 S.W.2d at 667.
When reviewing the characteristics of the defendant, we consider: (1) any prior record or prior
criminal activity; (2) age, race, and gender; (3) mental, emotional or physical condition; (4)
involvement or role in the murder; (5) cooperation with authorities; (6) remorse; (7) knowledge of
the helplessness of the victim; and (8) capacity for rehabilitation. |d.

Considering the circumstances of these murdersin light of the relevant comparative factors,
wenotethat the three victimswere kidnapped, bound, shot, and buried alive, in apit beneath another
person’s grave. The killings apparently were motivated by Carruthers desire to rob Marcellos
Anderson, a successful and wealthy drug dealer. These murders were committed in a paticularly
cruel manner, and the proof indicatesthat the victimswere maliciously mistreated before they were
buriedalive. Themedical testimony indicated that the victimswere bound and abused for sometime
before being shot and buried alive. The murders clearly were premeditated, and there was no
provocation or judification for thekillings.

Carruthers, who was twenty-six-years old when these aimes were committed, had an
extensive prior criminal record. Thereis no evidence that Carruthe's was mentally or emotionally
impaired at the time these crimes occurred, and the record reflectsthat Carruthers was instrumental
in planning thesekillings and suggesting a location to bury the bodies. Carruthersdid not cooperate
with the authorities at al, nor has he shown any remorse for the killings. In addition, given his
extensivecriminal record, itisunlikelythat Carruthershasacapacityfor rehabilitation. Considering
the nature of these crimes and the character of Carruthers, we conclude that these murders place
Carruthersinto the class of defendants for whom the death penalty is an appropriate punishment.
Based upon our review, we conclude that the following cases in which the death penalty has been
imposed have many similarities with this case. See State v. Farris Maris,  SW.3d__ (Tenn.
2000) (brutal killing of innocent family members occurred during arobbery to obtain drugsand the
jury found similar aggravating circumstances); Statev. Cribbs, 967 S.W.2d 773 (Tenn. 1998) (killing
of woman in her homeby ayoung mal e defendant who told othersthekilling wasa* hit”and thejury
found similar aggravating circumstances) Statev. Burns, 979 SW.2d 276 (Tenn. 1998) (killing of
other young males during a robbay by ayoung maledefendant); State v. Smith, 868 S.W.2d 561
(Tenn. 1993) (brutal killing of three victimsinvolving similar aggravating circumstances); State v.
Jones, 789 SW.2d 545 (Tenn. 1990) (brutal drug-related killing inwhich the victim was stabbed to
death after being bound, gagged, and blindfolded with duct tape; similar aggravating circumstances);
Statev. Zagorski, 701 S.W.2d 808 (Tenn. 1985) (killinginadrug deal involving similar aggravating

52(...oontinued)
thenine yearsfrom Barber to Bland. Since Bland, this Court has reviewed approximately twenty more capital cases.
If the size of the comparison pool was ever aconcern, itisaconcern nolonger. The pool from which similar casesis
drawn clearly islarge enough to enable an effective comparative review,
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circumstances). Other similar death penalty casesare State v. Hutchison, 898 S.\W.2d 161 (Tenn.
1994)(murder of victim to obtain life insurance proceeds as part of a conspiracy among a group of
men); Statev. Edward Leroy Harris, 839 S.W.2d 54 (Tenn. 1992)(double murder of hotel clerk and
security guard during robbery invol ving multi ple defendantsandsimilar aggravating circumstances);
Statev. Groseclose and Rickman, 615 S.W2d 142 (Tenn. 1981)(murder resulted from an elaborate
plan to kill the wife of one of the defendants in a particularly cruel way and involved two similar
aggravating circumstances).>

Review of the above cases, and many others, reveal sthat the death sentencesimposed by the
jury for Carruthers' first degree murder convictions are proportionate to the penalty imposed in
similar cases.

In accordance with the mandate of Tenn. Code Ann. § 39-13-206(c) and the principles
adopted in prior decisions we have considered the entirerecord and conclude that the sentences of
deathimposed for Carruthers' threeconvictions of first degreemurder werenoti mposed arbi traril y,
that the evidence supports the jury’s findings of the statutory aggravating circumstances, that the
evidence supports the jury's finding that the aggravating circumstances outweigh mitigating
circumstances beyond areasonabl e doubt, and that the sentenceisnot excessive or disproportionate.

Conclusion
With respect to Carruthers, we conclude that none of the alleged arors require reversal.
Accordingly, we affirm Carruthers’ convictionsand sentences and direct that thesentences of death
be carried out as provided by law on the 11th day of April, 2001, unless atherwise ordered by this
Court or proper authority.

With respect to Montgomery, we conclude that a severance should have been granted when
he raised the issue in his motion for new trial and that the failure to grant a severance in this case
resulted in prejudicial error requiring a new trial. Accordingly, we reverse Montgomery’s
convictions and remand for a new trial.

5?'Although lesser sentences have been imposed in some similar first degree murder cases, many of these
sentences resulted from plea agreements and therefore are not relevant for purposes of comparative proportionality
review. See, e.g. State v. Terrance B. Burnett, Lauderdale County N o. 6484 (in an attack on a rival gang member,
defendant and co-defendants killed a woman and child, and as the result of a plea, received a sentence of life without
parole); State v. Michael Brian Cardenas Chester County No. 99-001 (defendant and co-defendant persuaded victim
to bring them narcotics, then kidnapped victim, shot victim in the face,and dumped the victim’ scar and body in theriver,
but received life sentence as a result of a plea agreement). In other similar cases, the jury imposed a sentence less than
death. See, e.g. Statev. Eric Chambers, Shelby County No. 97-03036-38(defendant and three co-defendants kidnapped
and murdered three victims after stealing drugs from them; state sought death penalty, but the jury imposed a sentence
of lifewithout the possibility of parole.); State v. Dewayne Jordan co-defendant of Eric Chambers, supra. (the State
sought the death penalty, but thejury imposed a sentence of life without the possibility of parole); State v. Kevin Wilkins,
Shelby County No. 97-13179 ( defendant was the leader in a gang kidnapping, torture, and execution of victim. State
sought death penalty, butthe jury imposed asentence of life without the possibility of parole). However, a sentence of
death is not disproportionate merely because the circumstancesof the offense are similar to those of another offense for
which the defendant has received a lesser sentence from ajury.
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With respect to issues not addressed in this opinion, we affirm the decision of the Court of
Criminal Appeals authored by Judge Thomas T. Woodall and joined by Presiding Judge Gary R.
Wade and Judge Joseph M. Tipton. Relevant portions of that opinion are attached hereto as an
appendix.

Costs of this appeal are taxed to the State.

FRANK F. DROWOTA, IIl, JUSTICE
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